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Abstract

Legal and political debates around defining the term person on the one hand,
and personhood of human on the other, have in recent periods intensified in
almost all legal sectors, from civil, criminal, corporate and public laws to
emerging areas of human rights and humanitarian discourses. The purpose of
this article is to delve into the increasingly significant conjunction between
these two terminologies that has not been evidently clarified, either in the
prevailing academic jargon or in the application of international normative
standards. Accordingly, based on an inquisitive analysis, the paper emphasiz-
es on the essence of humanistic approaches in redefining personhood from
the perspectives of legal jurisprudence stemming from contemporary and
emerging socio-political philosophy of international law. A key conclusion
drawn relates to the fact that the proffered approach recognizes fundamental
human rights as the foundational building blocks of the re-construed norma-
tive trends in inter- and intra-disciplinary reciprocation between personality
and humanity.

Keywords

Personhood, Human and Person, Human, Person and Human Rights, Personhood
in Humanistic Jurisprudence, Human Personality and Legal Humanism

1. Introduction

Historically, both in anthropological analysis in as much as in other cross discip-
linary sociological studies and debates, the concept of personhood remained
thematically complex and plausibly contradictory. The present article takes its
point of departure from a jurisprudential spin-off in the contemporary devel-
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opment of international human rights law in defining personhood from a legal
philosophical perspective. The underlying proposition of the paper is aimed at
two closely indissociable conclusions. First, that the paradigm shift in the focuses
on changes in legal culture, particularly in the post WWII era of global political
“renovation” (Rose, 1998) has led to an innovative conjunction between law and
development placing the human person in the center of the transition agenda.
And second, the phenomena associated with the recognition of redefined per-
sonhood in the backdrop of universal humanity,' a notional idiom in the new
global order, re-emphasize a core basis of the “fourth generation” constructiv-
ism, namely: the ultimate determinant of the attributing features of human is in
being a human person itself. This revisited outlook is evident in the intrinsic
parallelism underlying the first approach objectively in the broader but essen-
tially inclusive values and visions of personhood in law, and subjectively in the
inherent prerogative indelibly entrenched in the genesis of human rights based
approaches (HRB) to the 21% century reconceptualized personhood.

The two-fold propositional content of the paper is supported by illustrative
arguments structured upon three major thematic premises: firstly, an analytic
review of what is meant by “person” in ordinary socio-anthropological contexts
as well as in legal usage vis-a-vi the etymological understanding and subjective
application of the term “human” with specific reference to international human
rights jurisprudence. The second proposition assesses the interactions, overlaps
and contradictions between these two expressions referring to diverse philo-
sophical approaches adopted for their metaphysical, phenomenological, historic
and legal reasoning. These include reviewing the complex and puzzling termi-
nological jumbles between the two: implications of person and humanhood in
contemporary international law; the logic-realism wrangling embedded in the
vicissitudes of age-old personhood debate; and the implications of personhood
in global relations and international legal realm. It has been observed that there
exists a large disagreement in relevant academic literature inasmuch as in nor-
mative application with regard to the meaning, definition and substance per-
taining to these two expressions. Finally, the third perspective focuses on the in-
creasingly expanding recognition and acceptance of humanistic lingo in the in-
terpretation of personhood of human as against humanhood of person adopting

human rights based approaches in contemporary jurisprudential thoughts.

2. Terminological Muddles

There have been conceptual and terminological traversing leading to frequent

'See, for instance, Paustian, M.C. (2019). A Postcolonial Theory of Universal Humanity: Bessie
Head’s Ethics of the Margins. Humanity Journal (January 15, 2019). Available at
http://humanityjournal.org/issue9-3/a-postcolonial-theory-of-universal-humanity-bessie-heads-eth
ics-of-the-margins/#:~:text=Abstract%3A%20Universal%20humanity%E2%80%94the%20idea,guid
ing%20principle%200f%20humanitarian%20action (accessed 28 December 2020).

?For the generational perception of human rights, see Weston B.H. (2014). The content of human

rights: three “generations” of rights (Rev. 2014). Available at
https://www.britannica.com/topic/human-rights/Defining-human-rights#ref219326 (accessed 18 Feb-
ruary 2021).
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overlaps between the two terms: person and human. “Person” traditionally refers
to “a being that consists of life and a soul, and possesses the capability of con-
scious thought, i.e. is a sentient being” (Broom, 2019). A human (scientific
name- Homo sapiens), on the other hand, is the scientific term that used to de-
scribe a person. In that sense, from philosophical perspective, person is a term
that describes a human being. In philosophy, human is seen as “human person
as physical being, as knower, as responsible agent, as a person in relation to oth-
er persons, to society, to God, and to the end, or purpose, of human life”
(Orebech et al., 2005).

The English adjective human is “a Middle English loanword borrowed from
Old French Aumain”, which originated in Latin Aidmanus, the adjective form of
homo “man” (Papazian, 2016). The Latin word hAomo refers to humans of either
gender, and that “sapiens” is the singular form while there is actually no such
word as “sapien”.’

Despite development of different theories and arguments that tend to estab-
lish certain analytical viewpoints in a philosophical commonplace, the inherent
ambiguities and overlapping perception regarding the two terms still remain
unresolved. While some scholars opined that although defining human is rela-
tively straight forward, such as Aristotle’s theory of “rationality” (Kietzmann,
2019), or the description suggested by the US National Museum of Natural His-
tory with regard to the essential traits of being a human (as a biological group
known as primates),* attempts made at reaching a consensus on the conceptual
understanding and definition of a person entail complex issues and questions,
and inevitably a never-ending debate.

Thus, viewed both from its legal and philosophical attributes, personhood has
been approached and influenced heavily by historic and cultural transitions. Like
the notions of “humanhood”, personhood also combine and carry the theoretical
and conjectural burdens of multifaceted visionaries: from Boethius’s theory of
“individual substance of a rational nature” (Koterski, 2004) to John Locke’s
“self-consciousness-based definition” (Boeker, 2013) or Emmanuel Kant’s mor-
al-philosophical definition of the person (Johnson & Cureton, 2016), to the
world of tomorrow that is naturally expected to explore avenues addressing new,
complex issues and concerns that is likely to emerge pacing with the acceleration
of technological advances.

Locke thought of a person as a “thinking intelligent being” (Locke, 2004) pos-
sessing the essential characteristic of consciousness, so much so that transferring
a consciousness to another human body would result in the continuation of
personal identity in another body. This meant that being a particular person was
something quite different from being a particular human animal. However, the

Lockean stance has been widely rejected by recent schools of thought advocating

*Online Etymology Dictionary. Homo sapiens (n.). Available at
https://www.etymonline.com/word/homo%20sapiens (last accessed 28 December 2020).

“National Museum of Natural History. What does it mean to be human? (October 27, 2020). Avail-
able at https://humanorigins.si.edu/evidence/behavior/primate-behavior (last accessed 01 Jan 2021).
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a view of personhood as a natural-kind term. Under this view, persons are
simply biological organisms of sufficient complexity that we can attribute psy-
chological as well as physical characteristics to them (Fieser, 2008). On the other
hand, philosophers advocating a neo-Lockean position have strongly challenged
this viewpoint by conducting a series of deeply controversial thought experi-
ments meant to elicit Lockean intuitions (Ohlin, 2005). But the term “person” is
so contested that it is not even clear whether the word is being used in the same
way by each theorist. Locke provides a starting point in his suggestion that
“person” is a forensic term, appropriating actions and their merit, and so belong
only to intelligent agents capable of a law (Roth, 2019).

However, as emerged from the foregoing proposition, the term “person” re-
fers to a being that has certain capacities or attributes that are defined differently
by different scholars. The most common amongst these is that a person is
someone who consists of life and a soul and has the capability of conscious
thought. This is aptly illustrated by philosophers Michael Lacewing (Lacewing,
2017) and Thomas White (White, 2012) pointing out some basic criteria for
persons. According to them a person should have a soul meaning that they
should be alive and aware, should feel positive and negative sensations, have
emotions, a sense of self, can control (govern) their behavior, recognize other
persons living in the society and treat them appropriately, have languages or signs
to communicate among themselves, and possess a variety of sophisticated cogni-
tive abilities and rights. These approaches by Lacewing and Thomas are reflec-
tively expressed by Charles Taylor (Taylor, 2012):

Where it is more than simply a synonym for “ human being’, “person” figures
primarily in moral and legal discourse. A person is a being with a certain moral
status, or a bearer of rights. But underlying the moral status, as its condition, are
certain capacities. A person is a being who has a sense of self, has a notion of the
future and the past, can hold values, make choices; in short, can adopt life-plans.

Again, the conceptual understanding of person is closely interlinked with the
attributes of personality. Any living thing, which exhibits the characteristics of
personality, might be taken as person. Question remains, could every individual
demonstrating the common traits of humanity be similarly taken as a Auman
person by default? This approach of questioning further accentuates the termi-
nological muddles discussed above. In a linguistic levity, one may find the an-
swer, albeit paradoxically, in the way the term is being used either as a noun or
as an adjective. In the former instance, treating human (meaning people in gen-
eral) as an “object” that essentially possesses “certain qualities” comes in sharp
contrast with the latter (i.e. as an adjective) where there is no object but only

» 5

“qualities”.” This confusion intensifies, even though representing a fact that is

politically correct, when we proceed further to assert that even though an entity

5See, for instance, Alvarado, E. (2014). The Difference between a Person and a Human. Sonderbod-
hi (30 June 2014). Available at
https://medium.com/sonderbodhi/the-difference-between-a-person-and-a-human-6ccd219ffdb3.
Accessed on 14 February 2021.
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may not be a person in the sense of a noun, but may still be a Auman being used
as an adjective. Similarly, another dimension of the phraseological back-and-forth,
albeit in resemblance of the object-quality scramble, can be found in David A
Hume’s view that Auman persons are “nothing but a bundle of different percep-
tions”, a proposition based on two contrasting approaches of “mentalistic” and
“physicalistic” attributes (Riukas, 1998).

However, it may be noted that while all of these definitional jargons emanate
from philosophical assertions on these two terminologies, the main concern of
this paper is to critically review the contemporary debates on person and hu-
man, especially in reference to the modern-day human rights law. This aspect

has been addressed in the following sections.

3. Personhood in International Law

3.1. The 17t-19th Century Classical Phase
of Subjective Positivism

Public international laws (PIL) have revolved about states considered to be the
sole subjects of international law. In the classical phase of the subjective positiv-
ism in the late 17" and 18™ century, the individual was neither claimed to be
subject nor object of international law, rather a “possessor of a status interme-
diate between these positions” (Manner, 1952). Grotius, in the 17" century, in
fact recognized the status of individuals as entities having rights and duties in
the society of all mankind, while states were in his model still the primary actors
(Cutler, 1991). However, notwithstanding these historical annotations, States
were still at the forefront as subjects in international law by the end of the 19"
century and onwards, and it was only later that the individual was generally rec-
ognized as a subject.

It may, however, be noted that rights and duties as determinants of individual
person’s subjectivity in international law were asserted by scholars even in the
19" century. Apart from the earlier theories of Hugo Grotius (Stumpf, 2012),
Pufendorf (Phillipson, 1912) or Hobbes (Burelli, 2018), included amongst them
are Heffter, Fiore, and Blantschli (Kohen & Caflisch, 2007). Korowicz also refers
to Heilborn, Martens and Wilhelm Kaufmann whose propositions can be inter-
preted to imply individual’s personhood in international law in the protection of

his human rights and freedoms (Korowicz, 1956).

3.2. The 20t Century Neo-Liberal Redefinition
of International Subjectivity

This part of the article focuses on the fact that, during the eventful courses of the
20™ Century, including two World Wars and the innovative progression of a re-
newed global governance framework (specifically by the introduction of the UN)
picking up its acceleration in the second half of the Century in particular, indi-
viduals and other non-state entities become increasingly important actors under

international law. This process, inextricably associated with recurring complex
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questions as to their legal standing in the international arena, eventually estab-
lished that such entities by the contemporary neo-liberal redefinition of the ter-
minology (“personhood” in PIL) started to (formally) enjoy both the status as
objects and subjects.

Thus, to illustrate the proposition, on several occasions in the early 20™ cen-
tury, courts came to the conclusion that it was within their jurisdiction to hear
cases where individuals were involved (Spiermann, 2007). During the same pe-
riod, right after the end of the First World War, the German-Polish Upper Sile-
sian Convention, concluded in Geneva on May 15, 1922, an experimental initia-
tive carried out on behalf of the Principal Allied Powers, is considered by many
as one of the most interesting treaties from the point of view of the theory and
practice of international law (e.g. Korowicz, 1956). This vast diplomatic instru-
ment contained many new directions in the development of international law
and was “full of surprising legal innovations” (Kaeckenbeeck & Wood, 1943).
Arguably, as noted by Hudson, this treaty represents the first formal interna-
tional document that granted to individuals the right to stand before an interna-
tional tribunal against not only a foreign government but also their own gov-
ernments (Hudson, 1923).

Similarly, the creation of inter-governmental organizations, e.g. the Interna-
tional Labour Organization in 1919, with the broad objective of addressing the
causes of labor and employment rights, was of great significance. The establish-
ment of the Nuremberg Tribunal and the International Criminal Tribunals for
Yugoslavia and Rwanda, added further to the development of international
criminal law (Sattar, 2020b). As pointed out by Cassese, the Nuremberg defini-
tion of crimes against humanity marked a great advance (Dubler & Kalyk, 2018),
quoting the British Chief Prosecutor who spoke about the individual human

person as “the ultimate unit of all law” (Kaczorowska, 2010).

3.3. Emerging Questions of International Legal Personality

The concept of personality is unequivocally linked to the subjects of internation-
al law. As noted by Dixon, personality is to be understood as “a body or entity
recognized or accepted as being capable, of exercising international rights and
duties” (Dixon, 2007). This means, that if an entity is said to have international
legal personality, that entity is provided with rights and duties derived from in-
ternational law, and this is argued in the following sections of the essay by pro-
viding evidence from international criminal law and international human rights
law.

Significantly, the International Court of Justice, in the so-called Reparation for
Injuries Opinion (1949), has linked the subjects of international law directly to
the international legal personality and made it clear that there may be other sub-
jects than states (Harris, 2004). As pointed out by McCorquodale: “while the
State is the primary subject of the international legal system, the subjects of that

system can change and expand depending on the needs of the [international]
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community and the requirements of international life” (Evans, 2018).

Rights and privileges that individual human person has been provided with
under international law are of different character. They might be claim-rights, a
privilege, a power, or immunity. The fact that individuals are provided with
rights under international law, makes them subjects in their own right. The hu-
man rights sphere is incontestably the area in which individual rights under in-
ternational law is most developed.

Talking about the requirements (conditio sine qua non) for recognition and
activism of non-state subjects of international law within a given legal situation,
Jan Klabbers considers personality of any such entity as “a threshold, which
must be crossed” (Klabbers, 2010). In other words, claims and belonging to the
global community of these entities are conditional to possessing legal personality
in international law.

However, how the elements of this international legal personality are defined
is an increasingly complex question that arises in the contemporary political and
legal discourses, particularly in the context of recent development in interna-
tional criminal justice and the principle of universality, application of interna-
tional humanitarian law and individual responsibility for international crime as
well as responsibilities for violation of norms and standards of international
human rights law (Sattar, 2020b). Arguably, at least insofar as individual respon-
sibility under the universality principle is concerned, the traditional requirement
of legal personality in international law is no longer a condition precedent to en-
titlement to rights and duties in law-a proposition that comes in sharp contrast
with the conventionalism (that existed even in the 1990s)° affiliated to this
long-maintained normative standing.

Naturally, what follows from the argument above is: does personality (or legal
personality to be precise) in international legal discourse exclusively signifies
possessing rights and obligations as in the case of the objects of PIL? In this re-
spect, the point of view expressed by Kelsen can be interpreted to note that the
law cannot just think in terms of rights and duties when it comes to the applica-
tion of the law of nations, but also needs to be able to point to someone or
something possessing those rights and duties arising from conventional as well
as emerging attributes of subjectivity in international law (Kelsen & Wedberg,
1945).

3.4. Evolution of Transitional Theories and Their Interpretations

In order to depict the transitional evolution in the understanding of personality
from the perspectives of international law, reference may be made to some of the
earlier theories propounded in this regard and their interpretations by subse-
quent advocates and proponents. A number of scholars, particularly in the 1940s
and 50s, patronised a variety of earlier theories arguably largely influenced by

the post-war global geo-political and institutional governance movements. At

“See, for instance, Amerasinghe, C.F. Principles of the Institutional Law of International Organiza-
tions (Cambridge University Press 1996), 69.
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least two of such theories are significant in our present context.

First, the classic idea of personality was translated by Von Savigny into a
somewhat “modern” fictional idea postulating the legal person as an entity dis-
tinct from the natural person lacking any innate personality of its own as such.
This thought was also supported by Figgis with reference to the “concession
theory” (Figgis, 1995). On the other hand, however, a contending theory devel-
oped by Gierke and Maitland was the “realist theory” (Gierke & Maitland, 1987).
Under this theory, “an entity possesses a real existence, including its own will,
distinct from that of other members. He would constitute, indeed, a real person”.

The above stated position has been supported by Valerie Thomas in reference
to the “legal status of nature” in contrast to “regulatory landscape attributing le-
gal personality” at international and supra-national law from a three-fold ratio-
nale: 1) that at international law there is no recognition of the rights of nature
per se, with international environmental protection mainly derived from an en-
forcement of human rights; 2) that there is a growing international Rights of
Nature movement that recognizes that humankind and nature share a funda-
mental, non-anthropocentric relationship given our shared existence on this
planet, and it creates guidance for actions that respect this relationship; and 3)
that international law is useful in corralling states to action through soft norms

such as reporting, diplomacy to encourage enforcement, etc. (Thomas, 2019).

3.5. Modern International Law and Human-Centric Legality:
A Paradigm Shift

The modern notions of international law essentially started to develop after the
Second World War because it was rightly conceived that international law
needed a paradigm shift from the prevailing normative framework for regulating
relations between sovereign entities to a body of law, corpus iuris, aimed at es-
tablishing peace, security and development. In fact, the essence of peace and se-
curity was a desperate call of civilization’s survival following the devastating war.
In a purely objective analysis, this peace was of essence not for the animals or for
any other living being, but for human. Hence, the focal point of this whole in-
novation of law of peace, security and development was the well-being and rec-
ognition of human as human. And in every instance of normative and philo-
sophical discourse, international law refers to “all human”. It may thus be in-
ferred that whenever there is a reference that “all humans are equal” for instance,
it essentially means that only all “humans” are equal.

Again, the starting point of the development of modern international law was
to establish human dignity and worth. As explicitly noted in the UN Charter
(Article 1), the purpose of the new global organisation is to establish interna-
tional peace and security and that no state shall use force against another state or
interfere in the political integrity of another state. It was the first most authentic
powerful international law because all the countries around the world had not
only agreed to it but had also agreed to take collective action for a breach of this

agreement. This global consensus was based on the primary doctrine of the law
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of nations-Pacta sunt servanda (i.e. agreement must be kept). And even though
the global community at that time did not use the term human rights but used
human dignity and worth, which ultimately meant the same.

Accordingly, the moment a human gives birth to a human, he is born with
one thing, if nothing else, and that is his or her inherent fundamental human
rights. This indeed implies a significant difference between a human and a per-
son in human rights law. To understand this demarcating factor, it is necessary
to understand what is meant by the term “person” from both legal (meaning
systematic rules and guidelines) and jurisprudential (a theoretical study of law
from different perspectives including legal philosophers and social scientists)
points of view. This article only partially attempts to accommodate a discussion

in that direction.

3.6. The Transpiring Notions of Human and
Personhood in International law

A person in law is an entity who possesses rights, and hence, obligations by de-
fault. These rights could be ordinary legal rights, social rights, religious rights,
moral rights and many more, but not necessarily human rights. With certain li-
mitations defined by respective domestic laws, persons also have the capacity to
sue and be sued and can enter into a contract. According to the Interpretation
Act of 1978 in the UK, for instance, a person is a body either corporate or in-
corporate (Article 3). But what is essentially more relevant to note in the current
context is that person is an entity with certain consistent pattern of characteris-
tics or personality.

In the same line of argument, personality in international law refers to a com-
bination of attributes and features possessed by an entity endowed with rights
and obligations under public international law (PIL). Traditionally, as noted
above, such entities in PIL were referred to as sovereign states, eventually (in
later development) international organizations, multinational corporations,
nongovernmental organizations, among others, were included as the subjects of
PIL. In the modern development, starting particularly after the Second World
War, individuals and certain groups such as insurgent and belligerent groups,
national liberation movements, special case entities, protected territories, minor-
ities and indigenous population and individual human persons have to a limited

but in varied extent found places as subjects of PIL.

4. Personhood: The Never Ending Debate

From the flow of discussion in the above section focusing particularly on the
perceptive evolution of personhood in international legal philosophy, an inevit-
able question addressed in the following section relates to the legal implications
of the transitional interaction between person and human in academic debates
as well their interpretations in conceptual jurisprudence. It has been demon-
strated that even in the early stages of legal development that continued to em-

brace increasingly expanding issues and concerns, prevailing even in the present
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days, a reticent nexus always existed between individual’s status and entitlement
in legal, social and political strata, and the way personhood is perceived in a
given jurisdiction.

Thus, for instance, Justinian’s Roman law, in the 6" century C.E., demon-
strates the practice of treating certain individuals and groups as person, and
hence entitled to specified rights and privileges. Such consequential entitlements
to legal personality and rights entrenched from determining the status and levels
of individual citizenry to ownership of property, placement in the socio-political
power strata to notions of equality and liberty. Apart from these early practices
in setting standards and norms for determining “human personality”, the Mid-
dle Ages and the Renaissance witnessed legal and philosophical augmentation of
the debate through attempts at establishing the “existential status” of “non-human
personality” (LaGrandeur, 2014), treated by many as somewhat superstitious
fairy-tale, such as the secrets of Alchemical Homunculus, which is a Latin for
“little person” (Haynes, 2017) and Golem—an inanimate material brought to life
by magic (Bilski, Idel, & Ledig, 1988). However, as Dr. LaGrandeur aptly noted:
“These sorts of historical stances on personhood are important because they elu-
cidate the difficult social precedents facing any redefinition of non-human per-
sonhood today” (LaGrandeur, 2017).

However, legal and political debates around the question of personhood of
human have intensified afresh with multifaceted dimensions and perspectives
over the past few decades- particularly with the advent of the new international
legal order in the second half of the twentieth century; the revived modern ani-
mal rights movements since the 1970s; the contemporaneous birth of the envi-
ronmental movements; the ever expanding corporate veil doctrine of the late 19"
century’ to the innovations of complex legal phenomena of transnational corpo-
rations throughout the 20™ and the current 21* centuries.

Importance of addressing questions related to personhood gained momentum
in almost all legal sectors from civil, criminal, corporate and public laws to
emerging areas of human rights and humanitarian issues from abortion contro-
versies to euthanasia, from gender debates to gay rights, from subjectivity and
applicability of human rights standards to the increasing emphasis on the

so-called “third generation™

rights (environment, development, indigenous
people, etc.). Recently, these apparently never-ending horizons of thematic and
scholarly puzzles expanded further to even the most contemporary aspects of the
political and regulatory challenges embedded in the increasing social, industrial
and service sectors-ranging from healthcare, agriculture and manufacturing to
education, mining and warfare-by artificial intelligence, android and humanoid
robots (Alexandre, 2017).

7Salomon v A Salomon & Co Ltd [1896] UKHL 1.

8An expression adopted from Jensen, S.L.B. Putting to rest the Three Generations Theory of human
rights (Nov 15, 2017). Available at
https://www.openglobalrights.org/putting-to-rest-the-three-generations-theory-of-human-rights/#:
~:text=The%20s0%2Dcalled%20%E2%80%9CThree%20Generations,rights%E2%80%94turns%2040
%20this%20month (last accessed 28 December 2020).
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Thus, complex but engrossing legal questions were raised when, on October
25, 2017, robot Sophia was granted citizenship of Saudi Arabia (Walsh, 2017); or
in November 2017, four “criminal” donkeys were “arrested” by police and later
“jailed” by an Indian court in Uttar Pradesh for four days after being found
guilty of destroying “very expensive plants” (Burns, 2017); or in March 2017, the
Whanganui River in New Zealand became the first in the world to be granted
the same legal rights as a person by a Bill passed by the New Zealand Parliament
(BBC, 2017); or when, on July 4, 2018 in a unique ruling the Uttarakhand High
Court in India accorded the status of a “legal person or entity” to animals in the
state, saying “they have a distinct persona with corresponding rights, duties and
liabilities of a living person” (Press Trust of India, 2018).

To state a few other instances in this regard: in 2015, the US Supreme Court
granted petition to hear “legal persons” status in court (writ of habeas corpus) to
two chimpanzees (Yuhas, 2015); in 2013, India’s Ministry of Environment and
Forests prohibited capture of whales and dolphins and the establishment of dol-
phinaria in the country (Williamson, 2013); in 2007, Spain granted legal rights to
great apes (Ortolani, 2018); in 2006, the UK Parliament accepted animals as sen-
tient beings (Ares, 2019); in 2005, Austria became the first country to ban
non-human ape experimentation (Project R&R, 2005); in 2002, German parlia-
ment enacted a legislation extending constitutional rights to animals (Hooper,
2002); in 1999, New Zealand restricted experimental use of Great Apes (Fox,
2012); in 1992, Switzerland became the first country to constitutionally recog-
nize animals as a “being” with a constitutional provision warranting the protec-
tion of “the dignity of the creature” (LE News, 2016).

The instances stated above are not of course exhaustive. What is placed at the
center of the concern in each of the issues is the fact that the subjectivity re-
quirement for legislative enactments or judicial proceedings call for the inevita-
ble question of subjectiveness with regard to these regulatory interventions-
personhood to be precise.

It has been noted that the entity termed as person has been characterized from
a variety of viewpoints. Arguably, most dominant among these typologies are the
two mainstream categories of persons, i.e. natural and legal. Thus, for instance,
in jurisprudential terms a “natural person” also called a physical person-obviously to
mean individual human beings is one who has its own legal personality. On the
other hand, a legal person is a person or entity entitled to do things that a natu-
ral person can legally do, such as enter into contracts, sue and be sued, own
property (noted above).

Again, from the theological points of view, in religious or canon law, accord-
ing to the Catholic Church, for instance, a person is a subject of certain legal
rights and obligations (Vatican, 1983). The 1917 Code of Canon Law referred to
all juridical persons as “moral persons”, while the 1983 Code of Canon Law uses
the term “moral person” solely to designate the Apostolic See and the Catholic
Church itself (Coriden, Green, & Heintschel, 1985). The Vatican pronounced in
1987 during the Congregation for the Doctrine of Faith that: “The human being
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is to be respected and treated as a person from the moment of conception; and
therefore from that same moment his rights as a person must be recognized,
among which in the first place is the inviolable right of every innocent human
being to life” (Vatican, 1987).

In the Islamic legal and philosophical thoughts, a person is perceived to be a
natural person, the greatest creation of God, who possesses attributes of morali-
ty, ethics, faith or Zman that denotes a Muslim’s faith in the metaphysical aspects
of Islam (Walbridge, 2017).

In Hinduism and Buddhism, it is significant to note that a sharp contradiction
exits between these two religious outlook towards personhood-a concept that is
meticulously dominated by factors related to mind, body and matters. This con-
tradiction is marked by the acceptance of a core thought relating to the existence
of the “self” (atman) proclaiming that the self (4tman), cleansed from all the
changes, variations and imbalances take place in the world of experience, a spi-
ritual combination that is identical with the source and origin of all phenomena
(brahman) (Dekeyser, 2017). “In Hinduism this thought has led to the divine
goal of removing the bodily and empirical distractions from life, in order to un-
derstand the brahman nature within oneself” (Sivanada, 1997). By contrast, this
perception of self or atman is rejected in Buddhism and an opposite trend of
“non-self” or anatma is advocated for. As noted: “Contrary to Hindu philoso-
phy, there is no eternal observer within a person, no “ghost in the machine”
perceiving the physical world. The atman of the Upanishads rather is a momen-
tary, selecting agent, shaped by its experiences and surroundings” (Dekeyser,
2017).

However, in the current context, two issues relating to their relevance in hu-
man rights law raise concerns: one, does the natural and legal person classifica-
tion mean that norms and standards of human rights and freedoms are granted
only to natural persons, and second, since all legal persons are not necessarily
people (to mean human people), are they are entitled (or even able) to partici-
pate in all kinds of activities, rights and obligations as a natural person with legal
personality? This remains academically debated and leads to several other re-
lated questions involving backward-forward linkages between natural and legal
personality, such as the extent to which other identification of person, such as a
non-human juristic or juridical person (for instance a business entity or a public
or private agency), is entitled to enjoy rights and be subjected to duties at par
with the other clusters of persons? These questions have been addressed in the
following section focusing on the issue of relationship between personhood and

human rights.

5. Relation between Person, Human and Human Rights

Human rights are rights inherent to all human beings and this is the very first
philosophical core propounded by the pioneers of the postulant concept in the
middle of the 20" century that later continued to lay the foundation of the doc-
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trinal and normative development of international human rights law. A com-
mon parlance in almost all the major human rights treatise in defining the idea-
and thereby portraying its subjectivity and entitlement- is expressed in the pop-
ular words: human rights are the basic rights and freedoms that belong to every
person. At the centre of the idea lies the fact that these basic rights and freedoms
represents a set of ideal standards that allow a person to live with dignity, free-
dom, equality, justice, and peace. Every “person” has these rights simply because
they are human beings. On the other hand, as observed by the Stanford Encyc-
lopedia of Philosophy (2019): “all living humans—or perhaps all living per-
sons—have human rights”. In both the approaches noted above, it is apparent
that the terms person and human have been used synonymously in relation to
human rights at least in the early development of the doctrine. The purpose of
the following section of this article is to examine the scope and extent to which
such subjective interchange between human, person and human rights reflect
the post-modern conceptual innovations of personhood.

Ohlin (2005) opined that personhood is indispensable for making a human
rights claim. Earlier, McCartney noted many different and conflicting notions in
legal literature as to what constitutes “personhood”, and attributing lack of con-
sensus to our “age that eschews meta-physics and asserts that much of our un-
derstanding of reality is invented, created, or is the product of interpretation”
(Mccartney, 2002).

It would be no exaggeration to say that the greatest innovation in the progres-
sive development of a new world order in the twentieth century is the revolutio-
nary global shift in revisiting the regulatory, institutional and politico-economic
framework from the sovereign entity—the king and his prerogatives—to the
wellbeing and interests of the individual human persons. As discussed earlier in
this paper, along with the emphasis on maintenance of global peace and security
based on international cooperation between nations, the pathway in the search
for a new world led to a process founded essentially on recognition of dignity
and worth of every human person as well as respect for and promotion of hu-
man rights and freedoms.

Accordingly, this process in its natural course established a profound connec-
tion between human and human rights. One may thus rightly argue that human
rights themselves, transcending beyond their normative notions to a set of
unique attributing features, define what humans are. In other words, it can be
said that the beings that possess human rights are human.

Events in the trail of history remind us of the periods when despite possessing
all other features and attributes, certain groups of individuals were not as such
recognized as human (or fully human) such as the slaves, women or people of
color (Jardina, 2019). Talking about placing human persons in differentiated
hierarchical recognition (as human), in a comical gesture, one may recall George
Orwell’s Animal Farm-a text-based, choice-driven narrative where “all animals

are equal, but some animals are more equal than others” (Britannica, 2020); or,
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on a more serious note, in the words of Thomas Jefferson, the 3™ President of
the US (1743-1826): “There’s nothing more unequal than the equal treatment of
unequal people” (Boyle & Burns, 2012).

Furthermore, noted earlier in this section, it is obvious from the wording of
the UDHR that the United Nations has clearly intended that “human rights” are
rights inherent to all “humans”. This would mean that an individual does not
need to be a person to avail this right. But how can a human be a human and not
a person? The 1857 case of Dred Scott v John Sandford may aid in answering
this question. It was decided in this case that a black man did not qualify as a
citizen and hence not entitled to the rights and privileges. It was mooted in the
court that he was indeed a “human being” but he did not qualify as a “person”,
that is a full member of the American society. Once again it is evident that per-
son can be more than just a synonymous term of human and inevitably mean a
member of a group as mentioned above.

In the above context, reference may also be made to another aspect of the long
standing debate, i.e. the controversies involving humanhood of unborn child or
fetus. Due to the specific relevance and significance of the status of fetus in terms
of entitlement to basic human rights, this aspect is discussed in further details in
this paper (see section VI below). It may, however, be noted at this stage that the
American Convention on Human Rights (ACHR), 1969 is the only major hu-
man rights instrument that deviates from the common trend of the other inter-
national instruments by recognizing an unborn child as a human with entitle-
ment to the right to life [Article 4(1)]. Also, the Convention in Article 1(2) states
that that human means “every Person”.

Along with the controversies around the question of personhood (and also
humanhood) of fetuses, several theorists suggest that some animals meet most
criteria for personhood and are therefore (arguably) claimants of certain human
rights. Ohlin opines that “part of these debates stem from the law’s reliance on
the mutually exclusive concepts of persons and property”, neither of which are
entirely satisfactory for dealing with animals” (Ohlin, 2005). Again, from the
perspective of social contact theory, in contrast to the utilitarian arguments in
many animal rights literature (Francione, 1997), some animals have the “cogni-
tive sophistication to be considered auxiliary members of the social contract and
therefore deserve respect under the Kantian view” (Cavalieri, 2002). However,
the questions involving as to how far these academic wrangles impact on the
conceptual expansion of human rights and personhood are increasingly bringing
experimental and inventive ideas (and hence controversies) in both national and
international laws.

Another related issue that emerges from the reference to the term “everyone”
(or “no one” in cases of right to freedom) in the international human rights in-
struments underlines resembling postulation of contrast and interconnectivity

between the perceptive and jurisprudential rationalization of person and hu-

°[1857], 60 U.S. 393.
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manhood. Thus, for instance, all the thirty articles enumerating the thirty subs-
tantive rights in the UDHR use the term “everyone” (or “no one”); the same may
be observed with regard to the twelve substantive articles of the European Con-
vention. It is not clear whether it was an intention of the drafters of the instru-
ments to emphasize “natural person” as the subject of the rights protected by
avoiding reference to “every person” in the relevant articles.

However, from the perspectives of the arguments justifying referral to “every
individual” (and occasionally to “citizen” and “all people”) in the African Char-
ter on Human and Peoples’ Rights, it appears evident that the Charter focuses its
objectives within the framework of rights and freedoms of natural human person
and groups thereof. Accordingly, from the postulated premises with regard to
the terminological and typological implications in the preceding sections of this
article, it is (arguably) logical to infer that a natural human person has been
conceived to be the prima facie beneficiary of the rights and freedoms guaran-
teed by these instruments.

Again, the argument made above can be compared (and to some extent con-
trasted) with the use of the term “every person” in the American Convention of
Human Rights, a contrast that can probably be explained by reference to Article
4(1) of the Convention that affirmatively indicates that the rights protected by
the ACHR shall apply to every natural human person “from the moment of
conception”. This provision of the ACHR comes in sharp contrast with the “Due
Process Clause” of the Fourteenth Amendment to the US Constitution providing
that no states shall deprive any “person” of “life, liberty or property” without due
process of law, a fundamental human right that is commonly recognized by all
the major human rights instruments. However, it is not clear whether reference
to “person” (or alternatively “everyone”, “every individual” etc. as noted above)
in these provisions of human rights instruments intended to mean that the per-
son should only be a natural person, or would this also include legal and artifi-
cial persons (e.g. a corporation)."

In the Granger Cases (1877)," the US Supreme Court in relation to the ques-
tion of possessing and enjoying a property by incorporated entities clearly indi-
cated that a corporation (a legal person) cannot be deprived of enjoying its
property “without due process of Law”."> Although various decisions have held
that the “liberty” guaranteed by the Fourteenth Amendment to the US Constitu-

10In the context of corporate personhood and the due process clauses under the U.S. Constitution,
see Graham, H.J. (1938). The “Conspiracy Theory” of the Fourteenth Amendment. 47 Yale L.J.
(1938) 371-403. Available at https://digitalcommons.law.yale.edu/ylj/vol47/iss3/3/ (last accessed 28
December 2020).

"The Granger Cases (1877): Munn v. Ilinois, 94 U.S. 113; Chicago, Burlington & Quincy Railroaa
Co. v. lowa, 94 U.S. 155; Peik v. Chicago & Northwestern Railway Co., 94 U.S. 164; Chicago, Mil-
waukee & St. Paul Railroad Co. v. Ackley, 94 U.S. 179; Winona and St. Peter Railroad Co. v. Blake,
94 U.S. 180; and Stone v. Wisconsin, 94 U.S. 181. See Encyclopedia.com (updated Feb 9, 2021).
Granger Cases (1877). Available at
https://www.encyclopedia.com/politics/encyclopedias-almanacs-transcripts-and-maps/granger-case
s-1877 (accessed Feb 20, 2021).

2Munn v. lllinois 94 U.S. 113 (1877) and Gibbons v. Ogden 22 U.S. 9 Wheat. 1 1 (1824).

DOI: 10.4236/blr.2021.121005

74 Beijing Law Review


https://doi.org/10.4236/blr.2021.121005
https://digitalcommons.law.yale.edu/ylj/vol47/iss3/3/
https://www.encyclopedia.com/politics/encyclopedias-almanacs-transcripts-and-maps/granger-cases-1877
https://www.encyclopedia.com/politics/encyclopedias-almanacs-transcripts-and-maps/granger-cases-1877

M. P. Sattar

tion is the liberty of natural,” not artificial, persons,' nevertheless, in 1936, a
newspaper corporation successfully objected that a state law deprived it of liberty
of the press."”

While the US constitution ascribes 14™ amendment rights to “persons”, the
UDHR makes reference to human beings and the International Covenant on
Civil and Political Rights refers to both. Questions may arise as to the signific-
ance and/or implications, if any, of these terminological technicalities. There are
also instances-such as the British Human Rights Act 1998 (HRA: Section 7) that
enable any “person” to avail such right. One may notice that although the UK
statute is titled as human rights, it specifically mentions that only a “person” can
obtain that right. Apparently, a key indication of the HRA seems to be that it is
not available for all humans, but rather individuals that fall within the categories
of persons in regards to the UK’s HRA, 1998.

However, from a different perspective, does the use of the term “person”
mean that one has the same cognitive abilities that others from the same com-
munity do and that he belongs to a member of a social association? This would
mean that the aliens in “E.T.”, the extra-terrestrial character from George Lu-
cas’s 1977 science-fiction film Star Wars, that speak a language, make moral
judgments, create their own habitat, etc. would also be considered “persons”. Or,
how about someone in a vegetative state, someone severely mentally handi-
capped? Such a person may still be a human in a natural course of thoughts, but
may not be a person as he has lost or is unable to do what an ordinary person
does-and hence perhaps be denounced of being a “person” in its technical sense.

Again, speaking generally, the rationale for animal rights activists to claim the
status of a legal person for non-human animals is to protect them from abuse,
brutality and unnecessary violence. It would probably not be inappropriate to
use the term inhumane treatment in this regard. At the core of these activisms is
the essential claim that animals are also entitled to certain rights and dignity
(freedom from torture, for instance), like a Human person, or a human-animal
to approach concomitantly, is inherently entitled to.

However, from the traditional legal mind-set, laws and courts are generally
reluctant to give non-human animals the status of a legal person. An illustration
of this may be seen in the New York State Supreme Court’s case of Hercules &
Leo (2013) where a demand was made for recognition of Hercules” and Leo's
(two chimpanzees) legal personhood and right to bodily liberty (through a writ
of Habeas Corpus); the petition was finally rejected.® It has been thus evident
that legal and judicial frameworks consider animals as a thing rather than per-
son. Arguably, the most liberal approach to animal personality is that even

though animals can possess some characteristics of a person, but this should not

BYick Wo v. Hopkins 118 U.S. 356 (1886); Terrace v. Thompson 263 U.S. 197, 216 (1923).

" Northwestern Life Ins. Co. v. Riggs203 U.S. 243, 255 (1906).

5 Grosjean v. American Press Co. 297 U.S. 233, 244 (1936).

' Hercules and Leo v. Stoney Brook (2015). Decision and Order. New York State Court. First Dis-
trict. July 29, 2015. Available at
https://law.justia.com/cases/new-york/other-courts/2015/2015-ny-slip-op-25257.html.
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be confounded with the legal person concept.

Again, it has been argued that a “person” has certain requirements that may
not be met by animals. Thus, for instance, Bioethicist Joseph Fletcher (1972)
presented a list of 15 positive propositions that define a person. These are: 1)
Minimum intelligence; 2) Self-awareness; 3) Self-control; 4) A sense of time; 5)
A sense of futurity; 6) A sense of the past; 7) The capacity to relate to others; 8)
Concern for others; 9) Communication; 10) Control of existence; 11) Curiosity;
12) Change and changeability; 13) Balance of rationality and feeling; 14) Idio-
syncrasy; and 15) Neo-cortical function. If an animal does not possess these 15
propositions then in accordance to Fletcher, they are not a person (Fletcher,
1972).

However, an inevitable question that arises in this regard is what if some ani-
mals do meet these criteria-the features of a sentiment being? What if an animal,
such as an ape or dolphin, does have the minimum level of intelligence,
self-awareness, self-control, a sense of time, curiosity and so on? It is believed by
many modern scholars, Lori Marino amongst them, that such animals are in-
deed persons (Morell, 2014). This obviously has its limitations as not all animals
share Marino’s propositions, and therefore not all animals can be persons.
However, this argument was further backed by prominent scientists when in
2012 they signed the Cambridge Declaration of Consciousness in which they
clarified that they support the fact that animals are conscious and aware to the
degree a “person” should be, similar to humans (Dvorsky, 2012). Therefore, one
may state that since animals can possess characteristics of a person, they remain
claimants of certain qualified personhood of their own both in legal and social
philosophy as well as in ethological studies.

The flow of the preceding discussion also takes us to the question of person-
hood of incorporated entities. Human beings are natural persons while corpo-
rate entities cannot be human being, but can still be a legal person, also known
as artificial person. Noted earlier, companies have been given the status of cor-
porate personality as confirmed in the 1897 decision of Salomon v Salomon.”
However, what is relevant in the current context is to note that the concepts of
human personality and the notions of corporate identity are essentially separate
discourses. In the simplest terms, humanity is a state of nature and legal perso-
nality is an artificial construct-continuity and extent of which are conditional
upon unique given circumstances.

Another much discussed but still emerging issue in legal jurisprudence
is-what is the rationale behind allowing companies to claim status as a person
when they are definitely not human? A common general principle of corporate
rules of law practiced by national and international legal regimes is that a com-
pany is a separate legal entity from its members and accordingly possesses its
own rights and obligations. This clerically means that a company has the ability

to do something a person would be able to do. It is undoubtedly clear that a

17[1896] UKHL 1.
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company could not be human as in order to belong to the human race one must
be born from two homo sapiens, and be a homo sapiens himself or herself. A
company, created by prescribed legal rules and procedures, does not meet these
requirements, and hence cannot be treated as a human as such. However, while
clearly companies cannot be a human person, in law, they are still recognized as
a person in legal jurisprudence.

Comprehensively, the outcome from Salomon v. Salomon led to the lasting
principle that a company has to fulfill its duties, has its rights, and is subject to
certain obligations. Inevitably, as mentioned previously, a person is an identity, a
being, that belongs to a group, has specified rights and bears certain obligations.
More relevantly to the question, the rationale behind allowing companies to
claim status as a person is to protect the whole concept of a company. If a com-
pany did not have its rights, did not have obligations or duties, and was not
equivalent in the law to a person, then there would be no distinction between
being a sole trader and running a company i.e. the doctrine of corporate veil
(Green, 2010).

However, it was clarified in the Irish Supreme Court decision in Battle v Irish
Art Promotion Centre," that the company does indeed have its limitations and
further in the UK case Re A Company,” the courts clarified as to when the
company, being a person can be stripped of its person-hood and how the veil
can be pierced. Understandably, therefore, a legal person, a company, is a person
and the rationale behind allowing a company to claim status as a person is to aid
the way its businesses are done.

From the viewpoints highlighted above, taking this analysis to a broader
perspective, this paper apparently deviates from a contemporary trend amongst
academics and practitioners, while addressing the issue of person and human-
hood in relation to human rights, of differentiating between civil rights and hu-
man rights. While liberty and human personality are seen as essentially inte-
grated elements of being an individual person “possessing the human desire to
achieve full potential and dignity” (McHugh, 1992), liberty and civil rights have
been viewed as a qualified status with additional precondition of possessing cer-
tain standing in the legal strata, citizenship for example. In this sense, it has been
noted that “human rights are rights one acquires by being alive. Civil rights are
rights that one obtains by being a legal member of a certain political state”
(Casey, Alayan, Jorgensen, & Monroe, 2021).

However, in a parallel analysis, this article also finds itself content with one
particular aspect of this debatable argument, i.e. the distinctions drawn in terms
of application of constitutional or fundamental rights (also called civil rights in
some jurisdictions, such as the USA) within a national jurisdiction, and that of
the universal norms and standards of human rights.

Most national constitutions enumerate a catalogue of rights and freedoms as
fundamental rights applicable to individual persons within the legal jurisdiction

18[1968] 1 IR 252.
19[1990] BCC 526 (No 001418 of 1988).
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of that country. Unlike the protection of international human rights, the funda-
mental or constitutional rights and freedoms are protected by the relevant laws
of the land with judicial enforceability in the domestic courts concerned (even
though many of these civil rights and freedoms overlap between human rights
law and national laws). Since the attributes of citizenry as membership of a po-
litical state represent an agreement between specific individuals in question and
the political entity, application of the fundamental rights dependently vary be-
tween the provisions in this regard in the domestic laws (Miller & Cross, 2012).
International law is not, generally speaking, responsible for overseeing enforce-
ment of these latter rights within a domestic jurisdiction in contrast to the en-
forcement of human rights and liberties (Sattar, 2020a). Also, many national
constitutions categorically specifies the fundamental rights that would apply on-
ly to the citizens and those that would apply to all citizens or not-within the legal

jurisdiction of the state.

6. Is Every Human A Person?

What is clearly understood so far is the fact that person primarily includes hu-
man but all persons are not necessarily human. What spontaneously follows, in a
reversing argument, is the question whether every human is a person. This ques-
tion of difference between these two terminologies holds significant importance
in contemporary legal development, particularly in the context of human rights
law. As aptly remarked by James T. McHugh: “The difference between legal
terms such as ‘person’ and ‘human being’ represents more than a question of
standing or mere semantics” (McHugh, 1992).

Jens David Ohlin, while referring to some of the most contentious areas of
human rights discourse to determine how the notion of the person is deployed,
noted that “the concept of the person stands at the center of the legal controver-
sy” (Ohlin, 2005). Ohlin mentions numerous clustered groups of personality in
this discourse such as partial persons (children), potential persons (fetuses and
embryos), past persons (brain-dead patients), almost persons (animals), irra-
tional persons (patients with multiple personality disorder), and group persons
(corporations and nation states).

As we have seen in the discussion above, due particularly to the multidimen-
sional conveyance of its varied usage (natural, legal, artificial, juridical), the
word person is more dominant than human in legal vocabulary as well as the
normative world of human rights treatises. A human without being a person
cannot possess any right, or enjoy any privileges, under any law. This depicts
that notwithstanding being a Homo Sapiens, not all human can be a person as
well. If every human could be a person, then even a brain-dead patient or a disa-
ble human would have been regarded as a person under law with entitlement to
all legal rights and privileges. For example, in order to qualify to become a party
to a contract, from legal perspectives, a human becomes a person after attaining

certain pre-conditions, for instance, they need to be sus juris (i.e. must have at-
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tained the age of majority), should possess a sound mind, or not otherwise dis-
qualified from entering into a legal contract by any law to which he is subject
(alien enemy, foreign sovereigns and diplomats, convicts, insolvents, etc.).”

By contrast, however, it also cannot be asserted that every person under law is
necessarily a human. For instance, incorporated entities are legal persons but not
human. In a similar trend of analysis it can also be said that not all human can
be a person under the law. However, in the light of the arguments in this paper,
it may be asserted that with regard to human rights provisions related to the
specification of person does not play a vital role. It is a clearly established fact
that any human recognized by medical science as a human person could be eli-
gible to enjoy the protection and benefits of fundamental human rights and
freedoms.

Frederick ]J. White referred to the social order that recognizes personhood of
human in the context of two competing constructs—“an existential construct
that personhood is a state of being inherent and essential to the human species,
and a relational construct that personhood is a conditional state of value defined
by society” (White, 2013). These two-fold constructs apparently represents a
contraflow argument between empiricism and rationalism in the analysis of
personhood. He places particular emphasis on the superiority of the existential
construct in the interpersonal context depicting personhood as “an essential
characteristic of the human species and is not a conditional state dependent
upon circumstance, perception, cognition, or societal dictum” (White, 2013).

Conservatively, the above stated approach of existential versus relational con-
structs of personhood is clustered around an earlier classification proposed by
John P. Lizza who grouped the ideas into eight categories: “persons as immateri-
al souls, persons as ensouled bodies, persons as human organisms, persons as
psychological qualities or functions, persons as psychological substances, per-
sons as constituted by bodies, persons as relational beings, and persons as
self-conscious beings” (Lizza, 2009). Much earlier, in the 17" century philoso-
phy, the epistemological view of “rationalism” (that there are two kinds of beings
or “substances”) propounded by René Descartes famously conceived of persons
as the union of body and soul, and fundamentally, the union of two kinds of
substance, res extensa (the physical element) and res cogitans (mental elements)
(Howard, 2003). White’s 21* century thoughts on the existential construct of
personhood thus further expands upon the substance “dualism” of personhood
combining mind and body.

In the above regard, however, the underlying proposition of this paper takes a
neutral stance, if not opposing, concurring partly with White’s interpersonal
contexts to the extent that personhood is independent of the status of the human
being. However, insofar as prevailing philosophy and norms of international law
are concerned, this article is not fully aligned with White’s idea of “human rights

and the genesis of society and law” as the inalienable characteristic of person-

* Konappa Rudrappa Nadgouda vs Vishwanath Reddy & Anr[1969] AIR 447.
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hood; that there is no essential association between personhood and rights; or
that personhood is inviolable.

This is evident from the foregoing arguments that while every human essen-
tially possesses the claims, rights and titles of a person (with defined limitations
and conditions in exceptional circumstances), the debated designation of person
does not necessarily connect to humanhood. There are persons in law, discussed
earlier, who are treated as persons for limited legal purposes. On the other hand,
a human in certain circumstances and conditions, may not possess the same
attributes of a legal person.

Generally speaking, a minor, a person of unsound mind or an alien enemy, for
instance, cannot enter in to a contract or be a party to judicial proceedings but
they still remain human. By contrast, a human person, convicted of a crime, can
be deprived of his right to life, personal freedom and many other claims, titles
and social belonging. A non-human legal entity may lose its personhood by lapse
of its incorporation. Also, like humanhood, the attributes of person are not in-
herent, inalienable or universal; legal personhood is acquired (and expires) by
the operation of law. What we conclude from the discussion above is that while
loss of certain legal personhood does not by default remove humanhood from a
human person, there is no vice versa.

Now, in the context of our analysis of the question: “is every human a per-
son”—we revert to the issue of humanhood of an unborn child or fetus. In fact,
the issue of whether an unborn child (foetus) can be treated as a person, or hu-
man has been a subject of controversy for a long period-both in social philoso-
phy inasmuch as in legal debates. As noted earlier in this paper, although body
corporates may possess personhood and hence certain human rights, interna-
tional human rights law is still stringent to entitle foetuses with such rights.
Nevertheless, there are rights such as foetal rights for foetuses which are the
moral rights or legal rights of the human foetus under natural and civil law
(Gallagher, 1987).

Foetal rights came into wide usage after the much talked about landmark US
case of Roe v Wade” that legalized abortion in the United States in 1973. At the
international plane, as noted earlier, the American Convention on Human
Rights is the only international treaty that specifically deals with foetal rights.
The construction of Article 4(1) of the ACHR is notably distinct. It says that the
right to life of every “person” is protected “in general, from the moment of con-
ception”. However, what is also significant to note is the fact that the use of the
phrase “in general” in Article 4(1) of the Convention indicates that the right to
life is not absolute from the moment of conception (Erdman & Cook, 2005).
Other regional and international instruments are silent as to any temporal limi-
tations on the right to life.

In Vo v France” the European Court of Human Rights made it clear that they

did not desire the interpretation nor had the resources to answer in the abstract

21[1973] 410 U.S. 113.
2Application No. 53924/00; [2005] 40 EHRR 12.
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the question whether the unborn child is a person for the purposes of Article 2
of the Convention (right to life). Evidently, although attempts have been made
to include the foetus in the constitutions and civil codes of several countries as
legal person entitled to specified rights, many believe that this issue needs more
time and efforts in order to settle its legal and other socio-cultural and religious
controversies (Romanis, 2019). Erdman focuses on three struggles over time in
abortion and human rights law: those related to morality, health, and justice
(Erdman, 2017).

Nevertheless, in the current legal contexts-domestic and international—it may
be argued that foetuses do not fall under the definition of humans since they do
not possess human rights. However, to determine whether or not they are re-
garded as persons, the recent UK case ABC v St Georgées Healthcare NHS Trust”®
made an observation advancing a step further in attributing a legal identity to
foetuses. In this case, the doctors had conducted a caesarean operation even
though the mother had not consented to it. Hence, upon bringing a claim
against the doctors, the UK High Court held that the mother was entitled to
make her own decision since the foetus was neither a human nor a person. This
decision was reached following the born-alive principle (Sattar, Khan, & Reza,
2021). Even though the case of Commonwealth v Cass™* indicates that USA
clearly denies this principle, the St. George’s case makes it evident that UK juris-
diction is very affirmative about this principle. Looking back to the historical
development of foetal laws in UK, the basic precinct of regarding foetuses as
not-yet-human “has been shaped from the perspective of criminal law governing
abortion and (to a lesser extent) the civil law of torts relating to pre-birth injury.
Through advancing technology, the foetus is increasingly ‘taking on a human
form’ in utero before our eyes” (Morris, 1997).

However, the UK and US cases stated above can be further collaborated by the
Canadian case of Tremblay v Daigle® where the court of appeal opined that
since the Quebec Charter of Human Rights and Freedoms 1975 guaranteed the
right to life of every human being and not that of a person, the 21-week old foe-
tus in this case also had the right to life. Nonetheless, this is in relation to Cana-
dian law disagreed in the UK jurisdiction where the foetus is not a person even
for an offence under the Offence Against the Person Act 1861. This position was
clearly confirmed in the case of R v Bourné’® and several later decisions.”’

The conception of the beginning of human life in terms of juridical implica-
tions had two sets of judgments of relevance. The first one, dealing with the na-
ture and juridical condition of a human foetus is a judgment of the European
Court of Human Rights, in the case of Vo v France. The second one deals with

human embryos and is represented by judgments of the European Court in the

2[2020] EWHC 455 (QB).

24[1984] 392 Mass 799, 467 N.E.2d 1324.

251989] 2 S.C.R. 530.

%[1938] 3 AILER 615.

¥For instance, Paton v British Pregnancy Advisory Service Trustees [1979] QB276; K v. Minister of
Youth and Community Services (1982) 1 N.S.W.L.R. 311.
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case of Evans v United Kingdom (see below).

In fact, the European Court of Human Rights previously opined in the same
line with different words considering that the issue of when the right to life be-
gins is a question to be decided at national level. It also established that at Euro-
pean level, there is no consensus on the nature and status of the embryo and/or
foetus. At best, it can be regarded as common ground between States that “emb-
ryo/foetus belonged to the human race, its potential and capacity to become a
person requires protection in the name of human dignity, without making it a
person with the right to life for the purpose of Article 2” (José, 2013). The same
conclusion was reached in the case Evans v United Kingdont® where the Euro-
pean Court of Human Rights eventually refused to recognize eventually the right
to life under Article 2 of the European Convention of Human Rights to human

embryos.

7. Human and Legal Personhood in
Human Rights Framework

Noted in the earlier section of this paper, although “humans” and “persons” are
terms that are often used interchangeably in the international human rights vo-
cabulary, none of the international human rights instruments, global or regional,
attempts to define the words in jurisprudential terms with the only exception of
the American Convention on Human Rights, 1969 (ACHR). The Inter-American
Court of Human Rights (IACtHR) in a 2016 Advisory Opinion examined the
question of whether legal entities have standing before the Human Rights Court
and finds that “a literal interpretation of Article 1.2 of the Convention leaves no
space for doubt, since it states that ‘person” means human being”.” In this re-
gard, as noted by Florencia Bohl, “the eventual conclusion of legal entities lack-
ing a stand before the human rights system (because they are not human rights
holders) leads to a closure of the potential justiciability of legal entities’ human
rights” (Bohl, 2016). In that sense, it affects the right to an effective remedy for
both natural and legal persons. It is further noted that the IACtHR addressed the
issues surrounding the interpretation of Article 1.2 of the American Convention
of Human Rights (ACHR) in a “literal, teleological, systemic, and evolutionary
approach” (Bohl, 2016).

In our natural reflex of thoughts we take it for granted as obvious fact that
human is a certain personality that exists as a human in this world. We do not
recognize the necessity of determining who will be human and who will not be.
With the changing world where we have artificial intelligence taking priority and
dominance in our social, business or industrial lives, and in a world where green
rights, animal rights, developmental rights and so forth are requiring more legal
protections to be ensured, the question of legal personality for non-human enti-

ties are getting increasing eminence.

»Evans v. United Kingdom [GC] App. No. 6339/05, 46 Eur. H.R. Rep. 34 (2008).
»The Inter-American Court of Human Rights, Advisory Opinion OC-22/16 of February 26, 2016.
Series A No. 22.
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This paper has asserted that (arguably) humans are human because they have
human rights (at least in the modern usage of the term). The underlying con-
cepts of the idea that humans inherently and in natural course of life have what
has been termed as human rights in the middle of the twentieth century is deeply
rooted in the British legal history because of the landmark developments in that
jurisdiction in civil rights movements such as the Magna Carta of 1215, the Ha-
beas Corpus Act of 1679 and the Bill of Rights (1689). All of these historic doc-
uments helped building the inner frame of the modern human rights law. How-
ever, question still remains what do these events and documents mean when
they use the terminology human?

For understandable reasons, human rights law does not define the term “hu-
man” as such because back in 1948 or 1950, during the drafting and adoption of
the Universal Declaration of Human Rights (UDHR) or the European Conven-
tion of Human Rights (ECHR), among other instruments, the drafters did not
feel the need to define this term. However, one may still argue that human rights
law does not require a discussion on who is a human as human have become
human because they have human rights. From this perspective, none of the defi-
nitions of the term human can be treated as conclusive.

Accordingly, it may rightly be argued that humanity needs to have a definition
that justifies humanity in its legal perception because human rights cannot de-
scribe human. From the perspectives of this article, the term “human” did not
attain its full acknowledgement as a normative terminology until the revolutio-
nary development of the international legal edifice (as a complex system of be-
liefs) of human rights- a set of universal common standards to define and estab-
lish the inherent dignity and worth that formally institutionalized the human
species as the indubitable and unassailable claimant of fundamental rights and
freedoms. Prior to this, humans were humans in a sense of a scientific expres-
sion or as the subject centripetal to the cores of social philosophy or demo-
graphic phenomenon, not an existence that resembles certain qualities and cha-
racteristics in the concrete terms of international human rights law that differen-
tiate humans from other living animals.

Considering the above argument from a different perspective, apart from the
theological disagreements in this regard, looking back to the propositions made
in relation to the constituting traits-the characteristic features and distinguishing
attributes of human—it is puzzling to perceive in the context of the traditional
approaches to humanhood that humans in the historic timelines of evolutionary
anthropology were “less human” every previous day, at least travelling backward
by six million years to the world of Hominidae—the chimpanzees, gorillas, and
orangutans (Pontzer, 2012). This academic puzzle is irrespective of the consid-
eration whether humans in this biological theory of evolution attain more hu-
manity tomorrow compared to today. As noted in this paper, the terminological
tangle created by reference to person, human, everyone, etc., “without indicating

whether each term encapsulates distinct or overlapping groups” (Ohlin, 2005),

DOI: 10.4236/blr.2021.121005

83 Beijing Law Review


https://doi.org/10.4236/blr.2021.121005

M. P. Sattar

leads to complex legal controversies with regard to what may be called as quali-
fied persons such as partial, potential, past or almost persons.

Again, theories propounded by the naturalists, Darwinism and other, the
“Adam-Eve” concept of the origin of human creation in theology, Thomas
Hobbes” “social contract theory” (human as “unsocial” being—individualistic,
competitive, envious, hateful and belligerent) (Lloyd & Sreedhar, 2002) and its
sharp contradiction by Emmanuel Kant’s refusal of the negativity of human
person by recognizing “the dignity of humanity in every other man” based on
morality and rationality (Von der Pfordten, 2009), or the possessor of rights,
protections, privileges, responsibilities and liberty in the modern day politi-
co-legal frameworks, have been accosted with emerging jurisprudential concerns
in the recent and contemporary development in human rights based approaches

to personhood.

8. Conclusion

Even in the twenty-first century post-modernity, as revealed in the increasingly
expanding globalization of socio-economic and technological revolutions, the
age-old debate of “personhood” has not fully come to a compromise, let alone be
resolved. In the most popular trends of this discourse around the world, from
legal jurisprudence to socio-political philosophy, the focus has only shifted, al-
beit in more complex and broader spectrum, from the ancient anthropocentric
approaches® to the evolving notions of biocentrism or sentiocentrism (Bekoff &
Meaney, 2013), ecocentrism (Newman, 2011), technocentrism (Mason, 2012),
corporate-centrism (Sirota, 2004), and so on.

Based on a synoptic analysis of the propositions made in this article, it is now
clearly evident that the correlated concept of human and person is embedded in
a broad area of legal and philosophical concerns that have been addressed with
different strategies, visions and approaches. In so far as international human
rights law is concerned, the thematic differences between the two terminologies,
or the application thereof in international normative standards, have not been
clarified.

Again, the underlying proposition of the paper also indicates that personhood
holds an imperative position in daily real life as well as in legal jurisprudence. It
is undeniable that only being a biological human being is not enough to live a
life with the basic standards of dignity, worth and social standing; the status and
recognition of personhood in law is equally, if not more, more important to
possess in this regard. These also lead the analysis to the future of the concept of
personhood, and to some extent human as well, as it is apparently inevitable that

in the rapid progression of science and technology, among other factors, there

*For a general discussion on the anthropocentric approaches that views humans as the most im-
portant thing in the universe, see Encyclopedia.com (2019). Anthropocentrism. (Updated Feb 26,
2020). Available at
https://www.encyclopedia.com/history/modern-europe/czech-and-slovak-history/anthropocentris
m (last accessed 28 December 2020).
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are several other potential categories of beings and existence where personhood
is, and would increasingly be, a supervening concern. While some would justifi-
ably argue that many of these issues are founded on merely predicted whats and
ifs, from a realist’s perspective, academically, today’s world needs to recognize
the essence of redefining the concept of personhood in conjunction with the
contemporary notions of humanhood.

Accordingly, this paper concludes its intended proposition with an emphasis
on the essence of these HRB approaches in redefining personhood premised on
the core doctrinal discourse in international law that unequivocally recognizes
the broadening spectrum of dignity, rights and freedom as the foundational building
blocks of the re-construed ideas and standards in inter and intra-disciplinary re-

ciprocation between personality and humanity.
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