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Abstract

Many countries use similar strategies in prevention campaigns, but despite that the spread of HIV
is unabated. The basic messages of the current liberal prevention strategies aim to promote
changes in individual behaviour so as to prevent HIV transmission. The strategies avoid any kind
of regulation, prescription and controls, and trust solely on the readiness of the sexually active
part of the general population, and in particular the “at-risk populations” to cooperate with those
messages. However, only a small number of people have cooperated. The increase in the incidence
of HIV over the past decade in the countries listed discloses the failures of the current prevention
strategies. With respect to the goal of trying to influence those people prone to high-risk sexual
lifestyles, and the injecting drug users, the prevention strategies have not had a meaningful effect
in the long term. This is also reflected in the increase of other STIs such as hepatitis C, syphilis, and
the human papilloma virus, which are worse when there is co-infection with HIV. The liberal pre-
vention strategies turned out to be inadequate for the goal, and must be adjusted to real life situa-
tions to counteract their misuse. Meanwhile there are ample evidence-based measures which
must be implemented into concerted efforts by complementing the current strategies with respect
to a person-to-person bound infection. Medical care policies have to consider the non-adherence
behaviour of those in need.
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1. Present State

In its HIV/AIDS surveillance report for Europe in 2010, the European Centre for Disease and Prevention Con-
trol (ECDC) states: “HIV infection remains major public health importance in Europe, with evidence of con-
tinuing transmission in Europe. Overall there is no clear indication of a decline in the number of cases being di-
agnosed each year and HIV continues to be concentrated in key populations at higher risk (e.g., people who in-
ject drugs and their sexual partners; men who have sex with men and migrants)” [1]. The data presented by the
ECDC/WHO demarcates “...heterosexual transmission is the main mode of transmission in the entire WHO
European Region but sexual transmission between men is the most common mode in the EU/EEA” ([2], a) and
“In the EU/EEA, the predominant mode of transmission for HIV is sex between men, followed by heterosexual
contact” ([2], b) for the western part of Europe, whereas in the more eastern parts heterosexual transmission and
injecting drug use (IDU) predominate [2]-[4]. The data shown for 2011 continue with about the same pattern in
2012. “Men who have sex with men (MSM) in Europe (...) are disproportionally affected by HIV and STI. This
risk is heightened by high levels of unprotected anal intercourse among MSM and extensive sexual network-
ing...” [5]. This development is happening in contrast to statements in the ECDC technical report from an inter-
net survey that “...MSM in Europe care about HIV and sexual health issues” [6]. Data from the pan-European
SPREAD project show that 1) The most commonly reported transmission groups were MSM (48%), followed
by heterosexuals (35%); 2) MSM did less often cluster with patients from the same country than heterosexuals
and injection drug users, i.e., those people who acquired their HIV infection from partners in other countries [7];
and 3) In addition, consequences arising from imported non-B subtypes into Europe are increasing the odds for
recombination in the case of double infection with HIV of different clades resulting in circulating recombinant
forms (CRFs).

For the USA, the “CDC estimates that 1,144,500 persons aged 13 years and older are living with HIV infec-
tion, including 180,900 (15.8%) who are unaware of their infection...” and “Gay, bisexual, and other men who
have sex with men (MSM), (...) are most seriously affected by HIV” [8]. The trend of increasing risk behav-
iours among MSM in the USA and Europe in the recent years should alert designers of prevention campaigns
[9].

The latest reports from France [10] as well as from the UK [11] and Germany [12] also show MSM being the
most affected population. As with the ongoing spread of HIV in the western hemisphere by members of this
sexually risk-prone’ group, MSM likewise contribute to the disproportional spread of HIV in Brazil [13].

In the broadest sense, these developments reflect the reinvigorating trends of increasing high-risk sexual atti-
tudes in those subgroups?. The “Global epidemiology of HIV infection in men who have sex with men” under-
scores the impact of this group in the as yet uncurbed spread of HIV [14] and discloses inadequate prevention
issues. “Perhaps the greatest challenge in terms of prevention has been in the global community of MSM in
which HIV remains endemic at high prevalence” [15]. UNAIDS stated: “The prevalence of HIV infection
among men who have sex with men in surveys in capital cities is on average 13 times higher than that in the
country’s general population. Studies in East Asia suggest rising trends in HIV prevalence among men who have
sex with men, and some evidence indicates that the global prevalence of HIV infection among men who have
sex with men may have increased from 2010 to 2012, although data are limited and the use of diverse study
methods creates difficulty in comparing results across settings and time” [16]. The HIV epidemic in China is on
the rise too [17]. Initially it was driven by injecting drug users (IDU) but has reached the other at-risk groups as
well [17] [18].

There are almost overlooked issues, e.g., 1) the youth in the USA [19]; 2) almost all papers mentioned above
point to the large proportion (mostly more than 20%) of people who don’t know about their HIV infection but
are “at-risk™; 3) the risk of HIV transmission by unprotected anal intercourse (UAI) between MSM vs. UAI be-

"High-risk, e.g., “...a considerable percentage of seropositive persons (...) continue to engage in unprotected sexual behaviors that place
others at risk for infection and place themselves at risk for contracting secondary infections...” (Crepaz, N. and Marks, G. (2002) AIDS, 16;
135-149). This needs complemented in that sexual promiscuity itself poses a risky behaviour because this includes the potential of acquiring
STls. “Risk factors such as multiple sexual partners, high rate of partner change, unprotected anal intercourse and oral sex have been key
factors in the accelerating ST1 and HIV transmission rates among MSM in Europe...”
http://ecdc.europa.eu/en/publications/publications/sti-hiv-prevention-msm-in-europe-21-feb-2013.pdf

2Key populations” and “Most-at-risk populations are defined (...) as men who have sex with men, transgender people, people who inject
drugs, sex workers and prisoners...” http://whglibdoc.who.int/publications/2011/9789241501651_eng.pdf
http://ecdc.europa.eu/en/publications/publications/20121130-annual-hiv-surveillance-report.pdf

http://www.euro.who.int/ __data/assets/pdf file/0011/153875/€95953.pdf
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tween heterosexual partners should become a topic in prevention concepts as well [20].

“Despite great progress in tackling the HIV epidemic worldwide in the past two decades, there is one popula-
tion in which the epidemic continues to grow in countries of all incomes: men who have sex with men (MSM)”
[21]. “HIV epidemic spread among MSM is occurring in both high, middle- and low-income settings...” [22].
“Epidemics of HIV in men who have sex with men (MSM) continue to expand in most low, middle, and upper
income countries in 2013 and rates of new infection have been consistently high among young MSM. Current
prevention and treatment strategies are insufficient for this next wave of HIV spread” [23]. In this context, the
deliberate use of the internet to look for partners who are ready for high-risk practices indicates intentional non-
compliance with the current prevention efforts [24].

How could this happen? At first it is important to note that MSM are not a cohesive group in themselves be-
cause of differences in, for example, ethnic background, education, awareness of the adverse consequences once
infected by HIV, and furthermore the homeless people. Comments from recent scientific papers aim at
“...reinvigorated trends engaging into increasing risk behaviour...” which reflect a deliberate intention of en-
gaging in such high risk attitudes and thereby oppose the correct prevention messages.

“Estimates of risk behaviours and the incidence of HIV among MSM before and after the introduction and
expansion of ART suggest that the population-level protective benefits of ART (TASP strategy, Chapter 4.3.)
may be attenuated by a number of factors, most notably, continuing or increasing frequency of condom-less anal
intercourse and incidence of other sexually transmitted infections (STIs)” [25].

“Homosexual men continue to report increasing levels of UAI. HIV prevalence is high in this group, with
many infections remaining undiagnosed. The high level of risky behaviour in HIV positive men, regardless of
whether they are diagnosed, is of public health concern, in an era when HIV prevalence, antiretroviral resistance,
and STI incidence are increasing” [26].

“In the last decade, major shifts toward increasing HIV risk behaviour have been reported in behavioural sur-
veillance studies of MSM (...)”, and “These trends have been followed by increasing rates of sexually transmit-
ted infections...” [27]. This report also considers bisexual men who may operate as bridging people with female
partners. “In the 1990s the introduction of combination antiretroviral treatment turned HIV from a death sen-
tence into a chronic disease, and it is thought that this may have created a sense of complacency and an increase
in high-risk sexual activity” [28]. Such intentional high-risk behaviour must not be linked to discrimination. In-
stead, discrimination is often used to justify the misuse of the liberal prevention strategies.

Furthermore, in European countries, as well as in the US, it’s not the HIV alone that bothers public health;
other STIs have to be considered too in this context, whether as a single-agent infection or co-infections with
HIV such as Hepatitis C. The ECDC has acknowledged that in the European Union and the European Economic
Area (EU/EEA) “...men who have sex with men (MSM) are disproportionately affected by HIV and other sexu-
ally transmitted infections (STI1)” [29].

2. Other STIs—Not HIV Alone—Will Challenge the Resilience of the Economy
2.1. Hepatitis C Virus (HCV)

The latest report on the global burden of HCV claims that 2% to 3% of the world’s population is infected, i.e.,
142 to 213 million people; this amounts to approximately six times the number of people living with HIV, but
no HCV related prevention campaigns exist [30].

Like HIV and HBV, the basic sources of transmission for HCV are blood-borne. These include transmission
via sexual practices (classifying it as a STI), but there are differences in the efficiency of transmission by het-
erosexual activity—"...an extremely infrequent event” [31] and “...an increased risk for sexual transmission of
Hepatitis C among gay men who are HIV-positive” [32]. HCV also has a high risk potential owing to parenteral
infection, e.g., injecting drug use [33]. However, “Injection overuse and unsafe practices account for a substan-
tial burden of death and disability worldwide.” have to be taken into account [34]. “Semi-sexual” practices such
as fisting in settings independent of sexual orientation may turn out to be of particular concern. This is because
these practices often involve specific sex toys and lifestyle drugs [35]. The latter are consumed to ameliorate
pains due to, for example, rough sexual practices that may lead to rectal or vaginal bleeding, respectively (resp.)
and more [36] [37]. Those toys can serve as “vectors” when shared among participants by transmitting HCV
contained in blood smears mixed with mucus, i.e., indirect transmission of HCV. Such kind of contaminations
may support the transfer of HCV because it has turned out being considerably resistant against inactivation in
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water, plasma and on surfaces of different kinds [38]-[40].

The adverse effects of the HIV infection itself in the final stage of AIDS are well documented. However, for
people bearing HIV/HCV co-infections the conditions worsen [41]-[43]. HIV/HCV co-infections are prone to
posing more complex challenges for patients, for example by worsening the progress of end stage liver disease
[44] [45]. The risk of acquiring HCV is higher in HIVV-positive MSM than HIV-negative MSM, thus pointing to
a kind of cluster spreading through those with high-risk behaviour [46]-[49]. Such “cluster eruptions” are in-
dicative of those people involved avoiding preventive measures. In order 1) to curb the spread of HCV in MSM
communities and 2) being able to provide specific medical care for them, additional screening and counselling
projects for HCV should be offered to these people in particular [50]-[52]. This has to be seen in conjunction
with the high HCV reinfection rates in HIV-positive patients, in particular MSM [53]. This phenomenon has
been linked to ongoing “at-risk” practices and has to be taken as an indication of the attitudes of non-compliance
with preventive measures [54]. As with HIV, there is already considerations of a screening of HCV in adults [55]
and IDU [56].

2.2. Hepatitis B Virus (HBV)

HBV also causes blood-borne infections and shares modes of transmission with HIV and HCV although these
vary depending on the geographic area [57]. The awkward side effects show up in cluster situations [58].

An effective vaccine exists, and therefore screening for HBV should be offered to the people most at risk [59],
as in 2). Vaccination against HBV should be recommended to “HBV-negative” tested people and those who
need booster immunisations.

2.3. Syphilis

Because there are high rates of syphilis in MSM [60] certain stages of this STI give excellent grounds for ac-
quiring HIV. If syphilis remains undiagnosed and untreated, neurosyphilis can develop and is more serious than
syphilis as a mono-infection [61]. Syphilis [62] [63] is on the rise in China as well [64].

2.4. Human Papilloma Virus (HPV)

Regarding the HPV there is growing concern for MSM [65]. This is not just pertaining to the “increased risk” of
acquiring HIV if already infected by HPV [66] and vice versa [67], but also due to “anal intraepithelial neopla-
sia cases” [68]-[70] , and HPV-associated oropharyngeal squamous cell carcinoma (SCC), in particular pertain-
ing to MSM and other people practicing oral sex activities [71]. A vaccination is available to prevent infection
of the most serious HPV genotypes 16 and 18. Cost-effective studies and guidelines are needed for offering it to
MSM in particular, and sex workers [72].

2.5. Herpes Simplex Virus (HSV)

Only a few studies address the impact of genital shedding of herpes viruses contributing as a cofactor for HIV-1
transmission [73] [74]. This virus infection also has to be incorporated in behavioural intervention programmes
in view of changing and extending genito-ano-oral sexual practices.

3. Prevention
3.1. General Aspects

The paradigm behind the current behavioural intervention concepts of the HIV prevention strategies applied in
numerous countries since the late 1980s is largely based on “social learning strategies” in context with the New
Public Health (NPH) [75]. This is in contrast to the [Old] Public Health principles which followed “...traditional
disease-control principles and proven interventions that can identify infected persons, interrupt transmission...”
[103] and that should apply to the strictly person-to-person bound HIV transmission. Instead, the new liberal
NPH concepts focus on popular information, counselling and sex education about risk-reduction intervention
only. These concepts have been complemented with practical hints about physical prevention practices such as
“condomise® and safe use regarding IDU for avoiding the spread of HIV.

®An initiative presented at the 18™ International AIDS Conference, Vienna 2010, Austria.
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Such concepts mismatch the mode of HIV transmission with that of a community acquired infection such as
influenza.

3.2. The Viewpoint of Infectious Disease Medicine

Programme and decision makers have classified the HIV infection (primarily a STI) into an exceptional status,
although it is comparable with HBV and (several years later) HCV infection, example given due to shared routes
of transmission, and seriousness of disease in the long-term prognosis, but without any exceptionalism for HBV
and HCV. By defining the HIV infection as “exceptional”, those populations most at-risk and already infected
by HIV in turn were stigmatized in a manner that amounted to a kind of social dislocation.

The social aftermaths are obvious: instead of focusing on HIV positive individuals and those at-risk to inte-
grate them into community-based networks thus being able to provide them help with precise information on
their particular risky behaviours, emphasis of the prevention campaigns has targeted the general population, the
vast majority of whom are uninfected. Almost as a consequence in particular the most at risk people and those
already HIV infected of the different groups addressed here, were marginalised and developed their own net-
works (which may overlap). In view of MSM networks in the context of the increasing prevalence of HIV in-
fected MSM concentrated epidemics may develop in these particular at-risk communities with a critical thresh-
old of HIV-infected people, thereby increasing the odds for an acceleration of the spread of HIV within such
networks, such as “...linked clusters...” [14]. The respective data given by UNAIDS [16] are too low according
to other sources (Table 1). Depending on regional situations the relation “prevalence of HIV in MSM communi-
ties vs. the general population” reaches 30 times at least. This has to be seen with cluster effects concerning IDU
likewise. Regarding the situation of MSM in a multi-country survey see [76].

The designers of prevention campaigns didn’t seriously consider a crucial issue: “Preventive interventions
with positive individuals are likely to have a greater impact on the epidemic, for an equivalent input of cost, time,
resources, than preventative interventions focused on negative individuals. A change in the risky behaviour of an
HIV positive person will, on average, and in almost all affected populations, have a much bigger impact on the
spread of the virus than an equivalent change in the behaviour of an HIV negative person” [77].

However, far too many of the at-risk-prone people were, and still are, not poised to implement the correct
messages of the prevention campaigns to change their behaviour regarding sexual partnerships respectively sex
for fun and drug use to prevent the transmission of HIV. Far too many of these people are not willing to cooper-
ate, but instead they intentionally continue in high-risk behaviour practices such as unprotected vaginal and in
particular MSM—anal intercourse (UAI) resp. Such kind of behaviour cannot be attributed to any kind of dis-
crimination resp., stigmatization. The anatomical structure of the GALT should be considered when comparing
different HIV transmission rates when practising UAI during vaginal sex vs. anal intercourse [78].

Table 1. Changes of the Prevalence of HIV infected people from 2000 to 2012".

n Estimated adults and children Adult (15 - 49) ox

Region Year living with HIV* prevalence (%) HIV prevalence among MSM

2000 320,000 <0.1
East Asia no data given
2012 880,000 <0.1
North America 2000 940,000 0.5 USA, 20 cities, 2011: 18%"
2012 1,300,000 05 Canada, cities, 2011: 11% - 23%"
2000 570,000 0.2
Western and Central
Europe 2012 860,000 0.2 <1% 10 >5;

in certain countries >10%°

“Source: UNAIDS Report on the Global AIDS Epidemic—2013. HIV Estimates with Uncertainty Bounds, 1990-2012. “Uncertainity Bounds Have
Been Omitted Here. http://www.unaids.org/en/dataanalysis/knowyourepidemic/epidemiologypublications/ “More data [14]. ®Page Last Updated:
September 26, 2013. http://www.cdc.gov/hiv/risk/gender/msm/facts/index.html
Phttp://www.catie.ca/en/fact-sheets/epidemiology/epidemiology-hiv-gay-men-and-other-men-who-have-sex-men “ECDC 2013, Thematic Report: Men
Who Have Sex with Men (MSM)—Monitoring Implementation of the Dublin Declaration on Partnership to Fight HIV/AIDS in Europe and Central
Asia: 2012 Progress.
http://www.ecdc.europa.eu/en/publications/Publications/dublin-declaration-monitoring-report-men-who-have-sex-with-men-october-2013.pdf
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3.3. Apparent Unfitness of the Current Concepts

The mono-thematic straightened concepts regarding the prevention of the HIV infection try to influence indi-
vidual behaviour by targeting complex emotionally based behavioural patterns with cognitive level based mes-
sages according to the rules of logic. Contrary to reason it was anticipated that intellectually based messages
targeting the cognitive level would be effective in achieving a long-lasting control on intimate behaviour. Pro-
gramme and decision makers have neglected reality in that 1) the real behaviour in discussion is based on a very
emotional level; and 2) superposed by, for example, ethnicity, education, psychological distress, and culturally
coined and traded behaviour right up to modern risky lifestyles. Decision makers have further neglected the
complexity of situations. For example, with respect to the great variety of people, ranging from loners up to
those people who have self-organised into real and virtual sexual networks, i.e., they have organised themselves.
Such networks may boost group dynamics thereby fostering social interaction and promoting their own norms,
example given by peer pressure. Furthermore, those “learning concepts” have failed in the context of responsi-
bility for partners and the community, and to include those people who are not able to understand the messages.

Could behavioural intervention strategies have long-term influence on people driven by their sexual urge and
in particular the most at-risk population responsible for the increasing HIV incidence in Europe, North America
and elsewhere [79]-[81]? However, there are controversial experiences which have to be taken into account [82].
Studies into “...multi-component intervention...”, albeit with a small sample size, showed a successful sustain-
ability effect [83]. All groups addressed here require professional counselling from someone experienced in
structured individual “one-to-one”, as well as group therapy/counselling [84]-[87].

The basic statements, “Current prevention efforts have been unable to contain or reduce HIV transmission in
this population” [88]; and “Current prevention and treatment strategies are insufficient for this next wave of HIV
spread” [23] are sobering and should encourage policy makers to adjust current prevention strategies.

3.4. Transnational Projects

According to UNAIDS, prevention strategies of a different kind seem to work to some degree in various coun-
tries, [89] although recent data don’t fit with this [90]. “AIDS is not an exceptional disease; it is an exceptional
opportunity. Part of the reason for a change in strategy is a matter of brutal reality” [91]. In the context of “AIDS
is not over” [92], it is an unspoken admission of the inefficient prevention campaigns promoted thus far, and
should be a poignant call to awareness for programme and policy decision makers. Prevention planners and de-
cision makers have to provide answers to questions such as: How can we reach those persons who exploit the
liberal prevention concepts for selfish benefit? How can we redirect the subsets of people mentioned in Chapter
I, bringing them to awareness in view of personal responsibility? At present the situation seems to be stalled to
members of all of the above parties and groups.

The Global Health Sector Strategy on HIV/AIDS 2011-2015 presented by the WHO provides an improved
strategy of prevention by implementing “...four strategic directions, each composed of core elements” [93].
However, the programme planners and decision makers at the WHO have focused on HIV, and by the way on
tuberculosis (Tb) too, but have not considered the other STIs which are accepted as serious co-factors in HIV
transmission, and co-morbidities. Their complex interactions require constant attention to all concomitant fac-
tors involved when addressing investments for screening and behavioural intervention programmes.

3.5. Subsuming the Epidemiological Facts and HIV Prevention Issues

The liberal prevention strategies rely on people who are willing and able to behave responsibly, in the sense of
self-discipline which has to be de rigueur for all concerned. But decision makers have denied the realty of the
extreme idiosyncrasies of human behaviour. The statement of the ECDC regarding the increase of STI and HIV
clearly marks the failure of the current prevention strategy wherever it has been applied: “The increase of risky
behaviour was reported to be associated with treatment optimism and cART fatigue, as well as improved quality
of life of HIV-infected MSM. Negotiated safety trends such as strategic positioning, serosorting, and withdrawal
are increasingly reported, but these are not necessarily effective risk reduction strategies. This trend poses new
challenges for HIV and STI prevention, requiring an evolution of interventions to remain effective” [29].

There’s the rub [94].
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These liberal concepts are not linked to any personal constraints or official sanctions.

As a consequence the people who continue to spread HIV are essentially shielded by anonymity, for example,
there is no-name reporting, no partner-notification if someone is HIV positive. The review of the ECDC on the
lack of “partner notification” in many countries of the EU shows the negligence of those responsible for Public
Health matters [95]. Partner-notification has turned out successfully to contact people unaware of their HIV in-
fection [96].

Those responsible have failed to realise the complexity of the behaviour in particular of those most at risk
people, example given, counteracting the messages of the prevention campaigns which are the prerequisites in
the proper sense of a conditio sine qua non [97]-[99].

The liberal tenets of the current prevention strategies are inadequate to curb the spread of HIV by subpopula-
tions willing to undertake high-risk prone sexual behaviour. This kind of strategy equals an experiment that has
never before been tried, and is done without the concept of a controlled study at such a scale [100], i.e., without
any evidence-based concepts on hand.

The assumptions have turned out to be fundamental misconceptions for such a task and have failed in their
stated goals. Decisions makers responsible for enacting these strategies by focusing only on liberal attitudes
have failed to reveal faults. By contrast, they maintain the defaults and so continue to provide protection for the
misuse of liberal tenets and prolonging the ongoing spread of HIV in general.

4. What Remains to Tackle the Crisis of the HIV Prevention?
4.1. Facts

The programme and decision makers of the current prevention campaigns have focused primarily on the inter-
ests of the individual but have neglected the interests of the societies which have to pay for individual failure.
Improved prevention concepts have to consider concepts balancing between the entitlements of people at risk
and already affected by HIV, resp., and those of society.

4.2. What Kind of a Strategy?

We suggest combining different measures known thus far for a comprehensive, multisectoral strategy, and hav-
ing in mind the reality of human behaviour and the diversity of the target groups. 1) The programme-makers re-
sponsible for shaping new prevention strategies must acknowledge the reality of human behaviour, i.e., not only
follow liberal strategies promoting and relying on an individual’s own responsibility thereby tolerating the
spread of HIV; this was the wrong directive. 2) The only chance seems to balance new strategies: including the
rules of an open society and more restrictive measures based on unprecedented concepts. Different elements for
a new comprehensive prevention strategy must be combined following a rational background [101] [102].

A public health initiative is required to alert the general population, and to encourage people at risk to ask for
an HIV test. Such campaigns should clarify to the public that ART/HAART is not a cure, as many believe, and
may have side effects. Designers of such programmes should implement the messages outlined by del Rio [138].

The “exceptionalism” of the HIV infection has to be reversed and HIV should be handled the same way as for
Hepatitis B and Hepatitis C: “AIDS is not an exceptional disease” [91] [103]. Such a change would help to
“normalize” HIV infection thereby both terminating the HIVV/AIDS “exceptionalism” and reducing the effect of
stigmatization.

4.3. The Biomedical Approaches and More

e The TASP Approach and More Using CART

New hope for curbing the ongoing spread of HIV came with the “Treatment as Prevention” strategy [TASP].
People diagnosed HIV-positive can be offered a CART. Beyond the benefit of improving their health condition,
there is an agreement that cCART can reduce the viral load of HIV in blood [VL] thereby decreasing HIV infec-
tiousness [104]. This applies to the population-level, i.e., the “community viral load” [105], and thereby can help
curb the spread of HIV. But such a statistical connection seems to be too simple as different influences may af-
fect the results [105]. Nevertheless, patients concerned must pay attention to certain framework conditions, such
as other STIs [106]. Furthermore, in spite of CART the HIV-containing secretions in the female and male genital
tract [107] [108], different HIV-1 subtypes may balk hopes [109]. Further reports about the reduction of infec-
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tiousness by TASP should remind health care providers to improve the guidelines for patients [110] [111]. This
concerns people who left medical continuous care for various reasons and may contribute to HIV transmission
[112]. Further attention needs to be given to possible drawbacks [113]. A study in China showed the importance
“...an urgent need...” if patients are identified earlier after HIV infection and are successfully linked with care,
cited in [113].

The new guidelines published by the WHO, to treat HIV infected people earlier in the course of HIV infection
[114], have to be considered in behaviour counselling tasks including controversial aspects regarding the possi-
ble benefits for patients [115]. However, the occurrence of ART resistant HIV deserves increasing awareness
[116] [117]. The WHO already warns: “Significant population-level HIV drug resistance could potentially re-
strict future therapeutic options and increase treatment costs by requiring new and more expensive antiretroviral
regimens” [118]. A study showing HIV infected individuals transmitting drug resistant (TDR) HIV, although
not yet treated with cART, indicates the non-compliance of cART treated people with regard to preventive
measures [119].

e The “Antiretroviral Pre-Exposure Prophylaxis...” (PrEP)

The strategy is to provide PrEP treatment as “...a new prevention intervention in which HIV-uninfected peo-
ple take a daily dose of antiretroviral medication to lower their chances of acquiring HIV” [120]. This kind of a
prevention cocktail may lead people at risk to a complacent and careless behaviour. Messages of that kind need
to be complemented with information about the detrimental effects of being infected with HIV and the potential
harmful side effects of the drugs in the long-term.

e The Post-Exposure Prophylaxis (PEP)

For several years this strategy was propagated for occupational settings (example given, needle stick depend-
ent situations for health care workers) and HIV-negative people after “risky sex”.
e Help for IDU

A study about IDU in Bangkok and Thailand looks promising in reducing the sexual transmission of HIV
[121]. In this context the invention of the “low dead-space syringes” for IDU may also be a prospect for reduc-
ing HIV transmission when sharing needles [122]. The CDC/USA has published recommendations, “Integrated
Prevention Services (...) for Persons Who Use Drugs lllicitly...” to improve the situation for IDU [123]. As
well as HIV it covers both other STIs and tuberculosis. This constitutes a necessary measure to help those peo-
ple. The peer-to-peer prevention programmes need more studies [124].

4.4. People Who Are Unaware That They Have HIV

These people contribute considerably to its transmission. How can they be found [125]-[127]? Given the alarm-
ing epidemiological data which undoubtedly shows a rampant increase in HIV infection disproportionately in
the MSM group, any kind of new testing strategy has to focus on them. Meanwhile, it seems like a common
sense to introduce a kind of routine HIV testing offered by healthcare providers at hospitals and practitioners. In
view of cost-effectiveness the current testing strategy is called into question in favour of a more differentiating
one [128]. The ECDC strategic priorities address general aspects as well “Concerning the control of HIV, STI
and hepatitis, prevention efforts need to be enforced and, in some areas, new and innovative methods need to be
developed and evaluated” [129].

The US Preventive Services Task Force (USPSTF) recommends a HIV testing in “...adolescents and adults
aged 15 to 65 years. Younger adolescents and older adults at increased risk...” and “...pregnant women...”
[130]. Such a strategy seems without any alternative—why is it justified to do so? At present, the actors espe-
cially belonging to the at-risk subgroups addressed here continue their risky behaviour, thus spreading HIV.
Parts of them cannot understand the accurate prevention campaigns, and are not able to understand contextually
the messages specified therein, while the other people ignore them, and knowingly or negligently continue to
spread HIV. In particular this USPSTF initiative marks a remarkable step to reach those people independent of
their risk for HIV testing and might eliminate their fear of getting stigmatized [131] [132]. The new USPSTF
recommendations meet the ambitious goals of the WHO’s guidelines “...people living with HIV must be diag-
nosed and linked to care early in the course of HIV infection” [114]. This also meets the search for new strate-
gies for HIV testing in the EU to reduce the number of late presenters [133].

A vital necessity in adapting HIV testing policies is seen in the P.R. China [134]. Real-name testing is con-
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sidered necessary to reduce the rates of people who don’t know about their HIV-positive status [135]. In general,
this measure to enforce HIV testing will only be used to trace sources of unknown HIV-infections to provide
them with counselling and medical care.

But will this work on a liberal modality thereby sheltering the inconsiderate behaviour of the subsets of “at
risk” people, allowing them to continue in their vested interests? The experience so far should encourage recon-
sideration of a more “aggressive” strategy, as considered by several authors. This is a consequence of the
non-compliant attitude of those actors contributing to the ongoing spread of HIV [136]. A recent report again
highlights the problems to provide help of a different kind to MSM which is of limited effectiveness [137]. The
report on “Understanding and Addressing Cultural and Socioeconomic Barriers to Effective HIV Management”
[138] highlights the incorrect handling and categorisation of the HIV infection since the beginning of the epi-
demic by making the HIV infection an exceptional STI instead of handling it as a regular STI such as HBV.
“HIV-prevention science at a crossroads” (...) and “have failed to reduce substantially the global pandemic”
[139]. That’s a quintessence—Dbut true also in context with the global burden of HIV [140].

A community-based approach, forwarding a comprehensive prevention and treatment strategy, has been es-
tablished in the P.R. China. It uses the “Network of community physicians connected with residents” and covers
a broad spectrum of severe infectious diseases (SIDs), such as tuberculosis, hepatitis and HIVV/AIDS [141]. This
project forwards the integration of people with HIV into communities.

Health care providers need to cooperate so as to offer all index patients “...structured intervention (such as
motivational interviewing or counselling) when attending their sexual health clinic...” [142]. Such strategies can
work, as shown in “...one-on-one or group skill-building interventions...” and “There is a growing consensus
that merely providing information is not enough to induce sexual behavior change...” [143].

Despite the basic good news that intensifying HIV testing can help reduce HIV incidence in the group of
MSM/UK [144], a mathematical model provides conflicting data about whether increasing test frequency for
HIV and treatment can result in lower HIV incidences in MSM, and “Moreover, these benefits are counterbal-
anced by large increases in Multiple Drug Resistance (MDR)” [145] and the increase in transmitted drug resis-
tance (TDR) due to “Patients who engage in ongoing risk behaviour...” [146] that communities will be faced
with.

5. Appraisal of the Judicature

General points of view: the current prevention strategies are grounded on liberal concepts throughout. They
haven’t provided effective allocated directives/functions for enforcing sustainable changes in individual behav-
iour, in particular for the most affected target groups. The interconnection of no-name reporting of an
HIV-positive test, no mandatory duty to disclose his/her HIV-positive status to partner/s [147] [148], and the ac-
tions for decriminalization of HIV transmission (apart from intentional transmission), provides a protection to
those who continue to spread HIV anonymously, i.e., without the necessity of taking up personal responsibility
for themselves and partners. A background paper by UNAIDS discusses different views of HIV infection in this
context [149].

The UNAIDS initiative on the “Decriminalization” of HIV transmission in different countries outlines the
different measures, and jurisdiction in case of HIV transmission.

More specifically, political decision makers have not thoughtfully considered real life issues. Instead their de-
cisions tolerate the assaults made by means of HIV infection, and the lethal consequences, thereby neglecting
duties to the communities they are committed to by virtue of legislation.

5.1. The Juridical Situation in Germany

The strategy of decriminalization suggests that normally a penalty has to be imposed, only because a person is
infected and intentionally transmits HIV to a partner. From the outset, such a criminal law would not penalise
unlawful acts, but rather the bodily constitution of a person, which would breach the link between criminal law
and unlawful acts. The German criminal system is based on the idea that a penalty shall only be imposed on the
grounds of an unlawful act. Nevertheless these unlawful acts can be related to the persons’ physical constitution,
such as the case with diseases.

In such a case, the principle applies that any violation is prohibited if the violation is committed by an unlaw-
ful act. Thus, somebody with a serious illness transgresses the generally tolerated risk area if they intentionally
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or negligently infect other people. Admittedly, it is often difficult to establish that the act of a certain person has
caused the transmission and thus that a crime has been committed. Additionally the confidence into a good end-
ing which for example can be based on the habituation effect of risky behaviour can lead to the fact that at least
intention can be precluded.

As a consequence, many legal systems have established a new category of criminal offence. These offences
still do not penalise a person’s physical condition, but a person’s unlawful act. Yet, the offences do not require
harm (death, injury, etc.) to have arisen; so that the person’s mental elements of the offence can comprise the
harmful act. One might describe these offences as penalising the imperilment, not just the actual impairment of a
certain legally protected right. As a result, the procedural problems of having to prove causation and intention in
relation to a particular harm do not arise. Concerning the dogmatics of criminal law, in such legal systems one
can perceive a coexistence of offences that require a harm to be inflicted and those that do not. This might only
be of subsidiary importance. This means that the latter will only apply if it cannot be established that the classi-
cal offences of homicide and assault have been committed. In the jurisdictions that do not know strict liability
torts, only the traditional statutory offences for the protection of life and physical integrity apply. What does
“decriminalization” mean in different legal systems? For those legal systems that acknowledge imperilment as
an element of an offence, the abolition of these offences would cause the traditional offences of homicide and
assault to be applied for those acts again. The unlawful acts are not therefore legalized, but the standard of
proving a crime to have been committed will rise to its former level. If the decriminalization was implemented
further, so as to exempt criminal liability for intentionally or negligently transferring HIV within these tradi-
tional offences, the legislators would be obliged to give good reasons why certain acts that lead to criminally
penalized injuries can no longer be punished. In Germany’s legal system, this is out of question. There can be no
explanation for penalizing, for example, negligently causing physical injury while driving as a traffic offence,
when the negligent transmission of the HIV virus remains unpunished. Neither could this be dogmatically justi-
fied or reconciled with the ordinary law or constitution. Consideration is given in the UK of “the ongoing con-
troversy regarding the prosecution (...) of people living with HIV who do not disclose their HIV positive status to
sexual partners” [150].

“Specific attention should be paid to: travel restrictions, employment, homophobia, sex work, drug control
laws and criminalization of HIV transmission. A public-health approach to managing behaviours that put people
at risk of HIV acquisition should be promoted as an alternate to criminalization. Sentencing alternatives to in-
carceration should be promoted as good public health practice” ([93], a).

The crucial point is;: UNAIDS is requested to explain adjusting the HIV infection of another person as, for
example, grievous bodily harm/bodily injury/whether intentional or not which in view of a decriminalization
would infringe and ignore, resp., constitutional rights in certain countries at least [151]. This also infringes Hu-
man Rights tenets [152].

“General criminological theory offers at least three main mechanisms through which criminal law is thought
to have its effects...” [151] which points towards the impact laws should have as a kind of social control. How-
ever, due to an odd pairing of the peculiar features of HIV itself and its new host, the species “Homo sapiens”,
justice as a yardstick has lost its function to stabilise fundamental legal norms. Political decision makers, by
continuing to adhere to the right of self-determination and almost absolute “decriminalization” of HIV transmis-
sion, support a trend in which “justice gets lost its normative power in correction of human behaviour”. The
same applies to social and ethical norms. Except in rare circumstances, if and when occasional cases came up
before the court there is no chance to litigate a cause for people who continue spreading HIV in default of a
causative evidence for the infection [153].

Therefore, any kind of “decriminalization” of HIV transmission is unappropriated.

5.2. Imprints of HIV on Chinese Criminal Law*

Chinese Criminal Law (short CCL) never speaks directly of HIV, but provides for two different kinds of norms
that aim at reducing direct or indirect HIV transmission.

CCL Section 360 tries to curb the intentional spread of serious sexually transmitted decease (STD), with the
term clearly including HIV when interpreted in accordance with the Administrative Provision Concerning the
Prevention from Sexual Decease (PEJwiBhiAE £ 452%) Section 2. However, direct intentional transmission of

“Georg Gesk (& #£#K), Professor and Chairman, Dep. of Law, Hsuan Chuang University (Z 5 K2%), Taiwan.
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HIV through sexual intercourse is only a crime when it is part of prostitution. What is punished is not the actual
spread of HIV, but the danger of spreading it. The prosecution does not therefore need to provide evidence of a
specific means of infection. If a person knows that he/she is HIV positive and engages in unsafe sex practices
without informing his/her partner, transmission has to occur, otherwise CCL Section 234 | (infliction of bodily
harm) is not applicable, since legal provisions do not punish a mere attempt. If one person notifies the other be-
fore engaging in unprotected sex, intentional harm will be denied by the procurator, regardless of whether harm
was inflicted or not”.

Unintentional transmission of HIV due to improper handling of blood donations is punishable under CCL
Sections 333, 334 concerning illegal selling, or providing blood and related products. Despite these provisions
being part of CCL since 1997, isolated instances of patients being infected with HIV still occur in the health care
sector”.

Since evidence of a causal relationship between unprotected sex and HIV infection may prove rather hard to
find in individual cases, and since criminal justice institutions sometimes refuse to enforce arrest warrants when
suspects are known to be HIV carriers®, some provinces have tried to introduce new provisions’ that allow for
administrative sanctions against HIV related offenders and thus apply much more lenient rules of evidence, and
avoiding criminal trial. It is thus obvious that at least some institutions within China are in favour of legal sanc-
tioning of some forms of spreading HIV. However, due to the very clear decriminalization policy in criminal
law, any sanctions have to choose the framework of administrative law.

5.3. A short overview for HIV transmission and the law in England and Wales, see [154].

6. Last Not Least: The Evolutionary Potential of HIV Itself

“The key fact about HIV is that it is a non-equilibrium infectious agent” [155]. In terms of steadily ongoing
studies on evolutionary aspects of HIV Baltimore’s vision was correct, as HIV is going to change its molecular
design to fit better with its new host, the homo sapiens. The “...prospects for the human population may look
grim...” [156] doesn’t seem far-fetched when considering the liberal prevention frameworks supporting HIV’s
ongoing evolution.

7. Conclusions

e The messages of the liberal prevention strategies have to be geared in such a way that people at risk clearly see
their potential to improve/change actual behavior. The messages must pay particular attention to immigrants.

e In addition, specific prevention messages for high-risk people have to be developed in order to encourage
personal responsibility.

e Itis important to have implementation of control measures such as individually based partner notification if
one partner tested HIV positive. Therefore, real and virtual community settings should be the appropriate
targets. This needs to be attached to requirements.

e However, depending on an unwarrantable and ongoing increase of the prevalence of HIV positive people, the
no-name reporting of HIV positive test results has to be replaced by a real name reporting as an inevitable
measure. By means of an individually tailored counseling, this measure should only be used for a back tracing,
thereby enabling the number of people unaware of their HIV infection to be reduced.

e With respect to the increasing percentages of HIV co-infections with other ST, a routine testing for STI must
become a standard, in particular in MSM settings.

e The Treatment as Prevention (TASP) concept and the pre-exposure prophylaxis (PrEP) have to be adjusted for
individual patients. Intensive counseling is needed to reduce misuse of the drugs with respect to their behavior.

“Liu Peizhi (X111 &), Hao Tao (15#), How to Classify an Act of Engaging in a One-Night-Stand While Knowing to Be HIV Infected (P %1
F& BRI T S5t N & A — B 4T v 1), The Chinese Procurators (1 [E#:%25), Nov 2012 (160), p. 56 f.

These Provisions Are in Part a Reaction to the Blood Donation Scandal in Henan; despite Having Introduced These Articles into the CCL
in 1997, Isolated Cases of HIV Transmission in Hospitals Are Still Occurring; See 19 HIV Positive People In China Win Compensation
From Hospital after Contracting Virus from Unscreened Blood, www.medicalnewstoday.com/sections/hiv-aids, 2006-12-08, last visited on
2013-08-31.

®Liu Shuang (X1/3%), Introduction into Questions Concerning Arrest of HIV Positive Criminal Suspects (34 31277 J0 55 i 5 A\ 55541 1] 1),
Business (): Forum for Politics and Law (E(i2:5m1#), 2012, p. 170.

"See Provision against the Spread of HIV of the Guangxi Zhuangzu Autonomous Region () P5H:jiE F 18 [X 328595 B 16 4% 151) Section 49 in
Connection with the National Law on Sanctions for Maintaining Public Order (44 A\ B ILFNE VG 28 BRAL T117%).
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A routine testing must become a necessary measure because of the manifest non-cooperative behavior of too
many at-risk people with the prevention issues. There should be some measures similar to those proposed by
the US Task Force Service, the UK, or a “...universal testing...” [157], and enacted according to, e.g., the
ratio of regional prevalence of HIV positive MSM vs. the HIV positive people in a certain region. Awareness
should be extended to “...specific geographical and drug resistance trends that correlate well with transmis-
sion clusters...” [158]. Relevance to the HIV prevalence in the general population only does not take into
account the accumulations in vulnerable groups in the respective areas.
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Supplements

Human Immunodeficiency Virus (HIV) 1/2: the transmission among humans happens mainly by sexual activities
of diverse varieties and injecting drug use. HIV is a retrovirus that mainly infects cells of the human immune
system, e.g., certain CD4" T cells which are named T-helper cells because of their function in organizing the
adaptive immune response. After infection of the cells and reverse transcription of its RNA genome into a double
stranded DNA copy, this cDNA becomes integrated into the cellular genome. The Acute Retroviral Syndrome
(ARS) weeks after infection does not show up in all infected people. Years after the infection with/without non-
specific symptoms, the final stage of AIDS develops. AIDS stands for Acquired Immune Deficiency Syndrome,
i.e., itis not a disease entity. From the time of the primary infection the immune system gets weakened; a surrogate
marker for that is the concentration of CD4" T cells in the blood. The CD4" T cell count declines from around 1000
per ul blood (in healthy persons) down to below 100 per pl and even less if the HIV infected patient remains
untreated with antiretroviral drugs (Antiretroviral Therapy/ART). The concentration of HIV RNA/mI blood
plasma (the viral load/VL) increases over the course of time. Because the immune system is weakened, the pa-
tients progressively suffer from, e.g., infectious diseases, new infections from the outside and the opportunistic
infections (Ol) already inside the body. Ol established in the body are kept in check by the individual’s immune
system as long as it works.

The Hepatitis C Virus causes systemic infection in humans. Its infection mainly causes the liver disease He-
patitis C. However, the hepatocytes are not only the target cells because there are extrahepatic diseases, e.g.,
mixed cryoglobulinemia, which is believed to be causally associated with an HCV infection. The official no-
menclature lists six genotypes and numerous geno-subtypes within. Genotypes must be taken into account re-
garding the disease progression and the standard of care treatment. By making use of the new generation of Di-
rect Acting Antivirals (DAA) a real cure looks promising. The HCV gets transmitted through infected blood,
e.g., by injecting drug users using needles and/or syringes contaminated with infected blood, or engaging in un-
protected sexual intercourse with an infected partner, whereby the odds of transmitting an infection are high for
anal intercourse and (very!) low for vaginal intercourse. Depending on various conditions, the onset of an acute
disease develops in approximately 20% of infected people, i.e., about 80% with persistent viremia do not show
clinical symptoms for years up to decades and may be infectious for other people. During this time of chronic
infection a chronic liver disease may develop culminating in liver end-stage disease and liver cancer (HCC) in
low percentages per year.

Syphilis is listed as a sexually transmitted infection (STI) caused by the bacteria Treponema pallidum. It is
predominantly transmitted by all kinds of unprotected sexual practices. The sores occurring after infection are
present mostly in genital areas and extragenital areas likewise. They constitute the main infectious sources. In
addition, mother-to-child transmission can happen in utero. Because T. pallidum can be present in the blood,
blood donations have to be tested for this agent with licensed test kits.

Human papilloma viruses (HPV) are DNA viruses. More than 100 genotypes are known. Because they are
easily transmitted by smear infections via lesions of the skin and mucous membranes of the mouth and the ge-
nital tract, HPV show high prevalence in the human population. In particular, this is to be seen in the context of
HIV and the sexual routes of transmission. Clinical manifestations range from benign warts to malign tumors,
e.g., cervical cancer, depending on the genotype.

Abbreviations

ART, antiretroviral therapy; CCL, Chinese Criminal Law; CDC, Centre of Disease and Prevention Control/USA;
CRF, Circulating Recombinant Form; ECDC, European Centre of Disease and Prevention Control; EEA, Euro-
pean Economic Area; EU, European Union; ECHR, European Court of Human Rights; GALT, gut associated
lymphoid tissue; HAART, highly active antiretroviral therapy; MDR, multi drug resistance; MSM, men-sex-
with-men; STI, sexual transmitted infections; TASP, treatment as prevention; TDR, transmitted drug resistance;
UAI, unprotected anal intercourse.
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