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ing helpér and the bullies have a joint fault in the implementation of bullying,
igh constitutes joint tort and joint liability; while the tort liability of the
lying bystanders should be discussed based on their roles in the bullying
action. In terms of multi-subject respective bullying, when the multiple bul-
lying behaviors of the multiple subjects cause cumulative damage, those who
constitute a typical respective tort shall bear sharing liability according to the
causative potency; those who constitute a superposition of respective tort
shall bear joint liability.
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1. Introduction

School bullying is a serious phenomenon that has existed for a long time (Olweus
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& Limber, 2010). According to the recent results, 15% - 30% of students reported
engaging in bullying or being bullied (Kaltiala-Heino, Rimpela, Rantanen, &
Rimpela, 2000; Piskin, 2002; Shetgiri, Lin, & Flores, 2012). Studies indicated that
bullying has strong association with depression, anxiety, suicidal ideation or at-
tempt, drug use, antisocial tendency and behavior, attention deficit (Brown &
Taylor, 2008; Huang & Zhao, 2018; Smokowski & Kopasz, 2005; Xie, Wei, &
Zhu, 2019), and also negative effects on educational outcomes (Brown & Taylor,
2008). Multi-person bullying, which can be divided into joint bullying and mul-

ti-subject respective bullying according to whether the bullies have

common intent and conscious cooperation or not, is con

(Olweus & Limber, 2010). It is needed to

generally led to extremely adverse cu

ing damage to personal and property rights (Yang & Tao, 2013). According
to WArticle 6 of Tort Law of the Peoplée s Republic of China” (Standing Commit-
tee of the National People’s Congress, 2010), the bully in school bullying is the in-
fringer; the bullying acts on the bullied person cause damage to their civil rights,
such as physical rights, health rights, reputation rights, property rights or personal
freedom; bullying act has a causal relationship with the damage result; and the
bully is subjectively deliberate and faulty. Thus, school bullying belongs to illegal
acts and infringement, while multi-person bullying belongs to illegal acts and in-
fringement conducted by multiple person; the infringer shall bear tort liability.
School bullying has become a hot topic in China since 2016. The current at-
tention mainly lays in the causes and consequences of school bullying, the inter-
vention from the perspective of education and psychology, and the policy analy-
sis and legal suggestions from the perspective of educational law (e.g. Chu, 2017;
Huang & Zhao, 2018; Xie, Wei, & Zhu, 2019; Zhang, 2017; Zhou & Feng, 2017).

However, there are few studies of school bullying from the perspective of tort
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law. In the exiting research on tort liability of school bullying, researchers in
China held that all the bullies, bullies’ guardian, and the school are liable for tort
(Ren, 2017; Yang, 2019; Yang & Tao, 2013). Yang and Tao (2013) analyzed the
tort liability of bullies in two aspects: individual bullying and joint bullying. The
tort liability of individual bullying is determined directly according to the dam-
age caused by the bullying act, but the liability of the joint bullying and the mul-
tiple-subject respective bullying are more complicated to be identified because

the tort act involves multiple persons. However, rare studies on school bullying

contextual analysis.

From the practical perspective, the value

several bullying subjects,
ti-subject respective bull types of multi-person bullying have
ot be treated equally. For the determi-
g, different bullying roles and their func-

ulti-subject respective bullying, the behavior is

multiple subjects should be considered. The inseparability of
e diversity of multi-person bullying forms, and the differences of
unctions ¢f different bullying roles and subjects make it complicated to judge
ent individual or subjects’ tort liability. Thus, it makes sense to clarify the
determination of tort liability in multi-person bullying.

This paper discussed the tort liability of bullying committed by multiple per-
sons in various cases, based on Tort Law of the People s Republic of China and
Theory of Respective Tort. Two main research questions are as follows:

1) In the case of joint/group bullying, how to decide the liability of different
roles among the group with common intention and conscious cooperation?
Should bullying helper and bystander bear the tort liability?

2) On the occasion of multi-subject respective bullying, how to identify the
liability of different subjects (individuals or groups) without conscious coopera-
tion when the interaction of their respective bullying action leads to cumulative
same damage?

Tort Liability of Joint Bullying

Generally, it is regarded that school bullying consists of individual bullying

and group bullying. However, the author held that it is more rationale to divide
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school bullying into individual bullying and multi-person bullying on the basis
of the numbers of bullies, because the previous classification ignores mul-
ti-subject respective bullying (which will be discussed in the following section).
Group bullying, which can be used interchangeably with joint bullying in this
paper, refers to the bullying committed by a group of people. Tort law also ad-
dresses that this group has common intent and conscious cooperation to con-
duct the bullying. According to Articles 8 of the Tort Law of the People s Repub-
lic of China, “Where two or more persons jointly commit a tort, causing harm to

another person, they shall be liable jointly and severally” ( g Committee

symbol of their ability. In school bullying, bully helpers and bullies act on their

wills, and they are both active bullies, and aware of the commonality and fault of
their actions. Therefore, the bully helper and the bully are in conformity with the
judging criteria of the joint tort, that is, they have the intention to cause joint
damage. In Western tort law, “intention” included the unlawful activities com-
mitted by the tortfeasor based on their intention to cause the damage, to a variety
of subjective attitudes they hold when they know or should know that their con-
duct will cause misfortune to the others (Bussani, Infantino, Bo, & Huang, 2014).
On the other hand, bully helpers and bullies behave jointly in causing the
damage. According to the contributory negligence theory, the key to determine a
causal relationship of the joint tort lies only in the causal relationship between
the overall behavior of the joint tortfeasor and the damage to the victim. In

school bullying, there is a cooperative relationship and principal-and-subordinate
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relationship between the bully helper and the bully, the behaviors between them
are intertwined and have a common effect on the damage to the bullied people.
Therefore, their actions can be recognized as joint tort and they should bear
joint liability, that is: “Where the joint liability shall be assumed by the tortfea-
sors according to law, the victim of torts shall be entitled to require some or all

»1

of the tortfeasors to assume the liability”. The principle of joint liability is that
between the innocent plaintiff and the defendant who should be punished, it is
unfair to ask the plaintiff to consider each tortfeasor and dispute compensation

with all of them (Bar, 2009). Allowing the bully and the bu to assume

bullies, the bystanders co
join in the bullying when

the bystander has formed ention of bullying with the former bul-

ly, and (s)he has the subjectiyepi idn of jointly bullying the others and coo-

tort liability. In terms of the internal share of liability, the
provide bullying support, and their subjective malice

ines when bullying happens and is not directly involved. In this case,
usion of the bystander in advance with the bully can be regarded as the
inténtion of having a joint tort. The bystanders make suggestions during the
collusion, which are malicious and can be regarded as either assisting or abetting
the bullying action. In this regard, the bystanders are also regarded as joint tort-
feasors and should bear joint liability because of the fault beforehand and the
fact that the bullying is indeed carried out according to the prior collusion. If the
people who abet, assist, and practice the bullying are adults, they should bear the
joint liability. Those who abet and assist underage students to commit bullying
should bear joint liability, and the guardian should assume corresponding re-
sponsibility (i.e. sharing liability), which constitutes one-way joint liability in
accordance with Article 9(2) of Tort Law of the Peoples Republic of China

'Article 13 of the Tort Law of the Peoplé s Republic of China. The provisions of Articles 13 and 14 of
the Tort Law of the Peoplé s Republic of China on the joint liability rules are completely consistent with
the provisions of Section 10 of the Restatement of the Law, Third, Torts. Apportionment of Liability of
the United States. The traditional Anglo-American law of American tort law has always believed that
when two or more tortfeasors cause a single damage, they should bear joint and several liability.
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(Standing Committee of the National People’s Congress, 2010).

In the third case, the bystanders are whooping it up for the bullies when the
bullying happens. For this kind of behavior, the whoop of the bystander is a pos-
itive incentive for the bully, facilitating them to commit the bullying behavior,
which increases the damage to the people being bullied. Professor Yang believed
that in the case of whoop, bystanders can be regarded as having the intension to

contact the bully and therefore can be seen as a joint tortfeasor (Yang & Tao,

2013). Professor Wang also argued that the cheering bystanders can be seem as

are in a period of youth rebellious

classmates are easy to arouse the

bystanders’ instigation is

psychological helping beh

rent from joint bullying, respective bullying refers to the bullying commit-
tedJby multiple bullying subjects without joint faults or intension and without
conscious cooperation. Different from multiple individual bullying caused by
several separate damages (for example, student A beats X and student B asks X
for property), multi-subject respective bullying results in the cumulative “same
damage” to the bullied due to the objective interaction of the bullies’ respective
behavior. “Same damage” in tort law does not mean that only one damage or
damage of the same nature is caused to the victim, but it means that the victim’s
damage is indivisible and inseparable, and the behavior of each tortfeasor has a
causal relationship with the occurrence of damage (Cheng, 2015).

A real case can be exemplified to understand the respective bullying. In Janu-
ary 2017, there was a student suicide in Ohio, US, caused by multi-subject re-
spective bullying (American 8-Year-Old Boy Killed Himself after Being Bullied
by His Classmates, 2017). Gabriel Taye, an 8-year-old primary school boy, was
knocked down by a classmate in the school bathroom, unconscious for seven
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minutes after landing on his head. The other students didn’t lift him up, but
walked around him, pointing, laughing, even kicking him. Two days later, Ga-
briel hanged himself at home. There is no conscious cooperation and subjective-
ly joint intention between these students. However, there is combination and in-
teraction between bully A’s pushing behavior, bully B’s mocking behavior, and
bully C’s kicking behavior, resulting in Gabriel’s “same damage”, that is suicide.
The bullying like this form can be regarded as multi-subject respective bullying.
The inseparability of the damage, the diversity of bullying forms, and the dif-
ferences of functions of different bullying subjects make it cg ated to judge

tive bullying
The above situations are common ing. Olweus & Ol-

may be dynamically

pression, oppressiomfand other emotional accumulations. This kind of damage is
characterized by
S@rders ahd self-injury. Xie and Huang’s empirical research

equent and the more types of bullying that the students

skip classes, and have higher level of anxiety, and they are more
unstable in non-cognitive areas (Huang & Zhao, 2018). In the
bullying news reported in 2018, there were many cases where students
corimitted suicide due to the accumulation of respective bullying (The Exposure
of School Bullying Cases: To Protect Children, What Should We Doz?, 2018).
Therefore, how to judge the tort liability between the various subjects, make up
for the damage of the bully and to warn the bullies has practical significance
when the bullied person needed legal help to deal with the severe “same damage”
caused by the accumulation of respective bullying from multi-subjects.

Articles 11 and 12 of the Tort Law of the People s Republic of China provide
ideas for how the liability should be assumed and how the internal liability
should be shared among the bullies in the above-mentioned situation (Standing

Committee of the National People’s Congress, 2010)% They determine how the

*Article 11 of the Tort Law of the Peoplé s Republic of China stipulates: “Where two or more persons commit torts respectively, causing the same
harm, and each tort is sufficient to cause the entire harm, the tortfeasors shall be liable jointly and severally”. Article 12 stipulates: “Where two or
more persons commit torts respectively, causing the same harm, if the seriousness of liability of each tortfeasor can be determined, the tortfeasors
shall assume corresponding liabilities respectively; or if the seriousness of liability of each tortfeasor is hard to be determined, the tortfeasors shall
evenly assume the compensatory liability”.
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liability should be assumed based on whether the subjects’ actions are sufficient
to cause losses alone: where the bullying action from each subject is sufficient to
cause the damage, then the bullies shall be liable jointly and severally; where the
bullying action from each subject is not sufficient to cause the damage alone, and
the damage can be caused only through the combination of the actions, then
each subject shall assume sharing liability.

However, in the case of multi-subject respective bullying, it is not possible to
mechanically apply Articles 11 and 12 of the Tort Law of the People s Republic

of China, the reasons are as follows. First, the situation of m bject respec-

manifested as cumulative mental damage agefaccumulated

when the target is being bullied by differ

behavior of other groups only partially or aggravates the result of mental dam-

age, the judge also failed to give a clear and reasonable explanation on how to
determine the tort liability of each subject. Based on this, the author believed
that the “respective tort theory” proposed by Professor Yang (2017a) can be used
to analyze the tort liability of multiple subject respective bullying. The respective
tort is that the multiple parties separately commit the tort, and there is no joint
intention or joint negligence, yet the objective link between the respective beha-
viors lead to the multi-person tort and cause the same damage (Yang, 2017a: p.
161).

Analysis of multi-subject respective bullying responsibility based on re-
spective tort theory

According to the respective tort theory (Yang, 2017b: p. 121), multi-subject
respective bullying can be divided into “typical respective tort” and “superim-
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posed respective tort” according to the seriousness of the damage caused by each
subject. In terms of typical respective tort, for the same damage consequence, the
sum of the causative potency of each person tort is exactly 100%; in the supe-
rimposed respective tort, the sum of the causative potency of each person tort is
greater than 100%, and even 200% or more. Objectively speaking, the causative po-
tency can be seen as the contribution, the role or intensity of each tort to the con-
sequences of the damage. The theory can be applied to solve the above-mentioned
situation where the bullying behavior of one subject is sufficient to cause all

damage (100% causative potency), while the other bullying ior can only

case of Yang, a sixth-grad
Cases: To Protect Childre

mine which behavior ca

e bullied person, the share of liability of each person should be determined
according to the causative potency of the individual behavior when the joint
damage result cannot determine the consequences of his or her own behavior. In
accordance with the logic of Article 12 of the Tort Law of the People s Republic
of China, first, the liability of the bullies should be determined as a whole, and
the entire liability is determined by the accumulation and indivisibility of the
result of the bullying, then, the share of the liability is determined based on the
causative potency of each person’s behavior to the damage, and each person will
take their own fair share; if the causative potency cannot be determined, then the
liability should be shared evenly with reference to Article 3:105 of the Principles
of European Tort Law: in the case of multiple activities, when it is certain that
none of them has caused the entire damage or any determinable part thereof,
those that are likely to have minimally contributed to the damage are presumed
to have caused equal shares thereof (Busnelli, Comandé, Cousy, & Widmer,

2005). For example, if the causative potency of the same damage of A is 60% and
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that of B is 40%, then A and B bear 60% and 40% respectively; if the causative
potency cannot be distinguished between A and B, each of them will bear 50%.
The joint liability of the respective tort that constitutes the superposition
According to the provisions of Article 11 of the Tort Law of the People s Re-
public of China, when the bullying behaviors of different bullies are sufficient to
cause the damage, or if one subject’s actions are sufficient to cause damage, and
the other subject’s actions are partially responsible, and the behavior combined
caused the same damage (Standing Committee of the National People’s Con-

gress, 2010), then the bullies should bear joint liability for ied person.

Tort Liability Law Research Group,

between justice and social welfare

or one subject is sufficient
that the behavior of the
should bear joint liability
of the liable subj

and the nafire of it is tort in civil law. Therefore, according to whether it is to
ieve the bullied to advocate humanistic spirit, or to prevent or deter the oc-
curgence of potential bullying, the law should have an important role to play;
particularly in the context of bullying involving tort, the use of the Tort Law of
the Peoplé s Republic of China in school bullying should be clarified. Based on
the definition of school bullying, this paper focused on the bullying committed
by multiple persons and proposed corresponding methods in different situa-
tions. Tort liability of each subject is then discussed in order to make up for the
shortcomings of existing research in this field in the hope of helping solve the
tort problems involved in school bullying.

It can be seen from the discussion in this paper that in the joint bullying, both
the bullying helpers and the bystanders who engage in the bullying should bear
the tort liability for the damage of the bullied. Therefore, when making an-
ti-bullying strategies and carrying out anti-bullying propaganda, schools should
take the bullying helpers and bystanders into account, so that students can

clearly understand that providing help and instigation in the bullying is not only
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not moral, but also illegal and tortious. When they encounter bullying, students
should report in time instead of engaging in it. According to Broken Windows
Theory (Wilson & Kelling, 1982), once a bad phenomenon is allowed to exist; if
the destroyer is not punished, the behavior will induce more and even worse be-
haviors. Therefore, if bullies in multi-person bullying are not be punished in jus-
tice way, it will induce more and more bullies to engage in bullying. Therefore,
after the occurrence of joint bullying, in order to maintain the school order, the
school should timely punish the bullying group, and especially pay attention to

the role of bystanders in bullying behavior to deter the bys nd curb the

be bullied to prevent multj

bullied so as to minimize

lawsuit, every b

can be listed as theg

The author declares no conflicts of interest regarding the publication of this pa-

per.
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