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Abstract

What are the forms of comparison in administrative law? Which impact do
methodological approaches, both theoretical and practical, on comparative
research in administrative law? This article proposes some reflexions on these
questions, also considering the historical origins of comparison in adminis-
trative law. Unlike private and constitutional law, administrative law is a
young, comparative legal discipline, and this is one of the main reasons be-
cause the interest in comparison in administrative law has been neglected un-
til the beginning of the 1990s of last century. Global issues—such as migra-
tions, international terrorism, wars, environmental changes or recent eco-
nomic crises—require a rethinking of comparative analysis from a plu-
ri-methodological (and multidisciplinary) point of view. In the second part of
the article, I will try to analyze the use of comparative law methodology for
administrative law research.
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1. Introduction

Administrative law is a not very old discipline: it is a late fruit of history, pro-

duced by the accumulation of heterogeneous and sedimented over time, factors,

and its origin is in the eighteenth-century. However, a study of historical forms

of administration has in any case been a useful aid to understand the origins of

modern administrative law, especially in non-European countries. This pheno-

menon is suitable with reference to feudal—such as the Persian Empire, the

great Muslim states, the Manchu Empires in China, and the Shogun in Ja-

pan—and post-feudal monarchies to the cities and rural communities of me-
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dieval Europe, from the Republic of Venice to the first constitutional forms of
administration (Ghose, 1919; Heidborn, 1908-1909).

Before the formation of a science of administrative law in Europe, civil and
common lawyers frequently used the comparison to analyze foreign systems
between the early sixteenth and the eighteenth century. It was not a mature form
of comparison, in the absence of a methodological approach, which began to be
used only by the first Congress of Comparative Law held in Paris in 1900 and
organized by Edouard Lambert and Raymond Saleilles. Professor Lambert’s lec-
ture on the general theory and methodology of comparative law represented the
starting point of a new and autonomous science and clarified the essential func-
tions of comparative law. According to their “realistic” theory, Saleilles, Lambert
and Lévy-Ulmann pointed out that comparison is a mechanism to improve the
law.

Comparative activities tended to seek concordance between the laws of dif-
ferent regions or countries and constituted the so-called “communis opinio” or
“praxis totius orbis” (totius Europae), which was of great importance in solving
the controversial court cases. This activity was sometimes determined by the
fragmentation of territories in Europe, as in the case of German principalities or
Italian states, which were too small to develop an exportable model or a doctrin-
al systematization (Rivero, 1969). With the transition from the ius commune to
“national” legal orders between the sixteenth and eighteenth centuries, a sub-
stantial identity of models, methods and attitudes (Cassese, 1992)—and their
circulation and convergence—was typical of these systems, called “open legal
orders” (Gorla, 1989).

During the Age of Enlightenment, there was an increased interest for com-
parative analysis of foreign legislation, with the aim of inspiring reforms or, at
least, improving the national law, and this research of symmetries continued
throughout the latter half of the nineteenth century. The foundation of national
legal sciences involved a process of closing the mechanisms of circulation of Eu-
ropean law, and especially of principles of administrative law. However, in spite
of this process, the tension of scholars towards comparison did not diminish.

When is the term “comparative administrative law” used for the first time?
The answer to this question can be useful in understanding the origin, scope and
legal facts that preceded the formal existence and its definition in the textbooks

of administrative law.

2. Origins of Comparison in Administrative Law

The circulation of models and the use of comparative methodology favored the
publication of the first books of comparative administrative law—such as that of
Batbie (Batbie, 1862-1868), started in 1862, Goodnow (Goodnow, 1902) in 1893,
and Brunialti (Brunialti, 1912-14) at the beginning of the new Century. These
books represented a first attempt to outline the foundations of a legal science in
progress and to isolate the main convergences between laws belonging to differ-

ent legal families, but to communicating systems. Goodnow’s work contained
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the idea that the starting point for comparison in administrative law is to trace
the boundaries of this legal science, which, from a material point of view, did not
coincide if we analyze civil and common law systems.

He expressed the intention to illustrate, on the one hand, «the methods of
administrative organization adopted in [...] United States, England, France,
Germany». And, on the other, he described the sphere of administrative action,
identifying powers and functions of public bodies, the rights granted to citizens
and the sanctions for their violation.

Goodnow and Batbie’s works contain much information, according to Wig-
more’s approach in A Kaleidoscope of Justice (Wigmore, 141), but today we can
consider these books as methodologically disappointed, particularly for a
straining of the alleged homogeneity of national administrative systems, without
analyzing similarities and differences.

From a comparative point of view, we find more interesting the works by In-
dian scholars, Dwarka Nath Mitter (Mitter, 1916), in 1916 and Nagendra Nath
Ghose (Ghose, 1919), in 1919, in which they use a comparative approach to
analysing the legal systems and administrative authorities in Great Britain and
India during the colonial period.

At the expense of the two world wars, the suspension of the open process that
had also affected the comparison in administrative law and the reception me-
chanisms had come true. Only at the end of the second world conflict, there
were a systematic study, and university courses, of comparative administrative
law. A negative attitude toward laws in other countries had strengthened the
tendency for using comparative research about different legal systems to rein-
force the conviction of the superiority of one over another.

The reasons for this behavior reside mainly in the conviction that administra-
tive law presents a typically national mark, as a consequence of some factors. We
can point out the achievement of a relative stability of European structure, the
apogee of the British Empire, the realization of the first models of administra-
tion, the development of national laws as the primary sources of law, with the
consequent prevalence of a separation logic rather than convergence.

After the Second World War, there was a remarkable interest in comparative
law, particularly in private and public (constitutional and administrative) law.
The adoption of new Constitutions in Europe (Germany, Italy) and the devel-
opment of the external relationship, like, for example, the United States and
Russia, contributed to revitalize this comparative science. An intense scientific
production, conferences and congresses dedicated to the comparative metho-
dology, and the creation of research institutes and new legal journals, were evi-
dence of this trend. In the fifties, and at the beginning of the sixties, some indi-
cators pointed to comparative law having a significant development in the coun-
tries of Western legal tradition. As far as other parts of the world—such as East
Asia—the term “administrative law” was unknown and comparative studies be-
nefited i.e. from the use of historical materials to understand the links between

traditional East Asian law with modern administrative law (Ohnesorge, 2010).
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3. What Is Comparative Administrative Law?

Administrative law and its history related to the emergence and development of
public powers within the European Nation-States. This is a particularly complex
phenomenon analyzed through some ideal types such as the Rechsstaat, the Etat
de Droit and the Rule of Law (Sordi, 2010; Bignami, 2012). According to Rivero,
in the world of legal comparison, administrative law is often seen as the poor
relative to research, unlike private law and constitutional law (Rivero,
1955-1956). There were different reasons. On the one hand, there was the diffi-
culty of traveling and developing relations with administrations of other coun-
tries. On the other, we can find the contrast between the purpose of uniformity
of law by comparatists, as well as the diversity of administrative law in European
countries.

In the first books containing the expression ‘comparative administrative
law’—as well as many subsequent ones—there was no room dedicated to the
methodology, with the consequence that the scientific community didn’t pro-
mote this discipline. Then, any science cannot define it without a method. So al-
so administrative law cannot separate itself from knowledge and application of
one or more comparative methods, which are necessary elements for the deter-
mination of an autonomous discipline.

The intimate connection between methodology, purpose, and content of in-
quiry would tend to exclude that one could determine one or more methods for
research, regardless of object and purpose. Methodology emphasizes certain pe-
culiarities, especially on the side of the comparison results, which can justify the
autonomy of comparative disciplines such as comparative private law, compara-
tive constitutional law, comparative criminal law, and finally comparative ad-
ministrative law.

This path begins, like all other comparative disciplines, with the 1900 Paris
International Congress on Comparative Law. Over time, comparative metho-
dology contributed to a consolidation of comparative constitutional law, based
on the principle that a proper comparison—as an intellectual transaction be-
tween legal rules, institutions, and their components—must be carried out sys-
tematically and according to the style of legal methodology. Only in this way we
can consider it as a scientific discipline (Hirschl, 2008). The same has happened
with administrative law. Many years have passed since the publication of the first
textbooks—by Basu (Basu, 1969; Jacobini, 1991), Goodnow (Goodnow, 1902).
and Ghose (Ghose, 1908-1909)—and many books and articles on comparative
administrative law topics have been published. At this point, we can conclude
that comparative administrative law as a field of study—supported by the use of
comparative methodology—on “the general principles that govern the powers
and obligation of public authorities” (Bell, 2006). It can be further divided into
the study of fundamental rights (e.g. rule of law and fundamental rights), the
standards of good administration, the powers of administration, the administra-

tive organizations, the administrative procedures, the procedures and institu-
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tions of judicial review, the liability of the administration (Bell, 2006).

4. Technical Approaches in Comparative Administrative
Law

The central part of this short essay is devoted to the use of comparative metho-
dology in administrative law. In a recent book, I have tried to demonstrate the
need for knowledge of the methodology for a comparatist, where he/she wants to
venture into the “deep” comparison, avoiding the surface (Scarciglia, 2018). This
view finds evidence in many papers—containing the expression ‘comparative
law’ in the title—but which do not go beyond the description of institutions and
legal systems. Although there have been sophisticated proposals for the use of
the methodology in research, such as the comparison between the various me-
thods used for analysis in administrative law (Ruffert, 2007), you may well share
the idea that this approach has been less present than in private or in constitu-
tional law (Boughey, 2013).

Methodological choices for research in comparative law may be technical or
theoretical. These two approaches, of course, also applies to administrative law. I
will consider only some of the different technical choices, more useful in com-
parative administrative law. From this point of view, the first division is between

micro and macro-level (Wigmore, 1941).

4.1. Macro und Micro-Comparison

The terms “macro-comparison” and “micro-comparison” are closely related to
different modes of conducting a comparative inquiry. This form of classification
is not just about comparative law, but it is also useful in economics, medicine,
sociolinguistics, and other sciences. The comparative methodology is not always
present in administrative law books, and references to foreign orders are often
descriptive. According to Bell, we can say that “the mere collation or confronta-
tion of information about different legal system” is not a comparison (Bell,
2006). However, this character is most visible when it exponentially increases the
number of legal systems that we choose for comparison. Otherwise there is “one
greater range topics for micro-comparison and, again, the primary purpose or
main aims and objectives of comparison will determine the selection of topics”
(de Cruz, 1999).

Micro-comparison can be used in a large part of administrative law: from the
administrative organization to the action of the public powers, from the legisla-
tive statements to the administrative procedure, from the administrative reme-
dies to the administrative justice and tribunals. This list is only indicative. Legal
scholars use a micro-comparison approach for many objects. On the contrary,
macro-comparison focuses on legal systems or legal and cultural traditions (Hu-
sa, 2015; Cuniberti, 2011). Although the border between the two technical alter-
natives is very flexible, one element, which marks the difference, is surely the

high level of abstraction that characterizes comparative analysis. Moreover,
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comparative research can present both perspectives, even if the theoretical
choices will go to affect the prevalence of one or the other, without excluding,
however, a relationship between micro and macro-comparison.

From the point of view of macro-comparative law, one of the most studied
topics is the classification of legal systems, or even the models of administrative
law. In that regard, we can say that history, culture, and traditions have allowed
forms of aggregation of the different systems. According to Husa, we can dis-
tinguish some basic blocks of macro-comparison: common law, continental or
civil law, mixed legal systems, religious-traditional law and socialist legal family
(Husa, 2015).

The most recent classification proposals take into account some of these as-
sumptions, such as, in particular, the existence of mixed legal systems, the al-
most disappearance of the socialist model, or the emergence of ever-increasing
forms of pluralism. However, these classifications, above all, have in common
the overcoming of the idea that legal systems and legal entities are “static and
isolated entities” (Reimann, 2002). On the contrary, legal systems enter, too of-
ten, in contact with external elements, which produce forms of contamination.
This phenomenon happened to all European legal systems and to other parts of
the world, where, i.e., common law runs into the principles of religious law or
indigenous customary law, such as in India and Pakistan.

However, we must consider all forms of classification, taxonomies, groupings,
with particular attention, because in some cases it depends on the cultural for-
mation—sometimes ethnocentric—of the scholars who propose this model and
the rapid transformation, generated by global phenomena (Reimann, 2002; Hu-
sa, 2004).

If we want to introduce a first classification with reference only to the tradi-
tions of administrative law of the States of the European Union, we could classify
them in four different models: French, German, Mixed and British (Fromont,
2006). In the first group (French), in addition to France, there are Netherlands,
Belgium, Italy and Greece. The Germanic group includes Germany, Austria,
Switzerland, and Poland. A third group—which we could define as a mixed
one—involves countries that have undergone the influence of French law, such
as Spain and Portugal, Sweden and Finland. Finally, the British group is part of
the Swedish and Finnish law, in addition to the United Kingdom and Ireland.

About these classifications—and the criticisms sometimes made by some
scholars—we can observe that, particularly in administrative law, the homo-
geneity of specific areas and the sharing of models can make comparisons par-
ticularly useful. There are, e.g., comparative inquiries focusing on the common
law world (Cane, 2016) and in comparison with French administrative law, also
analyzing the influence of this model outside France (Neville Brown & Bell,
1993) or England (Lobingier, 1942).

4.2. Longitudinal and Transverse Comparison

The second of the methodological choices of a technical nature regards the time
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dimension in comparison. One can indifferently talk about “longitudinal” and
“transverse,” or also about “synchronous” and “diachronic” comparison. These
terms indicate, on the one hand, that the comparison between two or more legal
systems occurs at present; on the other, that it develops itself between present
and past, by analyzing materials that have a present normative validity and other
materials that lost this force. Many administrative law books containing a com-
parative approach are characterized by the use of a synchronic analysis, although
the rapid transformation of institutions and legislation sometimes implies to
consider its historical evolution.

On the other hand, there are essential works characterized by a diachronic
comparison, such as, for example, the book by Cane, Controlling Administrative
Power (Cane, 2016). According to Rhodes, a good comparison needs to explore
both the evolution of Institutions and their operation’, specific events, eras,
people and institutions, searching for regularities across time and countries in
diachronic comparison (Rhodes, 2006).

”36_we

Moreover, quoting Maitland’s words—“History involves comparison
can certainly say that if we compare, and especially in the field of public law, that
implies a necessary historical knowledge. A comparatist instinctively looks with
the eyes of an historian beyond any form of conceptualization or classification,
with freedom and without prejudices, both we study domestic or foreign law.
The two temporal perspectives—synchronic and diachronic—are not incompat-
ible, and their simultaneous use in research on administrative law matters is
sometimes necessary, particularly when the analysis concerns complex problems
or significant transformation of consolidated institutions.

According to Peter Cane:

[i] ndeed, historical accounts of the development of institutions may be, and
perhaps typically are, made up of a set of observations at several particular
points of time rather in the way that a moving picture is made up of a series of
still (Cane, 2016).

4.3. Horizontal and Vertical Comparison

‘Horizontal’ comparison is a comparative analysis of legal systems at the same
level. In order to outline new directions in comparative law, we could say that
legal comparison is mainly horizontal. Legal scholars are used to compare legal
systems or institutions belonging to the same level, both national (i.e., for com-
parative constitutional law) and international level (i.e. comparing international
institutions) (Momirov & Fourie, 2009).

Many of these scholars are today devoted to the study of global law, hig-
hlighting the need to use the comparative method, and this does not necessarily
mean that they have to consider only a horizontal form of legal comparison.
This way could ignore the existence of legal transplants, as well as a development
of principles and rights in a global space. An imposition of global rules at the na-
tional level or the adoption in a global sphere of principles and values of a do-
mestic legal system oblige legal scholars to rethink the use of comparative me-

DOI: 10.4236/blr.2019.104056

1057 Beijing Law Review


https://doi.org/10.4236/blr.2019.104056

R. Scarciglia

thodology.

However, we can shift our focus from horizontal to vertical methodology in
comparative law. For ‘vertical comparison’, I mean not only the analysis of suc-
cessive forms of the same legal system, but also the comparison between systems,
or legal institutions, do not belong to the same level. An example of this could be
given by an analysis of Chinese public administration and reforms during Mao
and post-Mao China.

From a vertical point of view, comparative methodology can be vertical
top-down or bottom-up. In the first case, we can use this mode of legal compar-
ison “i.e. typically in the context of the internalization of norms and regulations
by national legal orders, whereby national law is required to incorporate interna-
tional concepts into the national legal system” (Momirov & Fourie, 2009). In the
second case, we can use vertical bottom-up legal comparison, analyzing “the
transposition of legal concepts, or the ideas behind them, from national to in-
ternational level” (Momirov & Fourie, 2009). For example, in constitutional law,
the comparison is horizontal when one might take into account national legal
systems (or their legal formants) or even national systems in relationship with
supranational legal systems.

In terms of vertical comparison, there is a further approach used in cases in
which international standards incorporate national principles (Chodosh, 1999).
Some analytical studies on vertical comparative methodology are in the field of
administrative law. A starting point for analyzing this issue could be the paper
by Felix Frankfurter, published in 1927 in the University of Pennsylvania Law
Review, and entitled “The Task of Administrative Law’ (Frankfurter, 1927).

When analysing the relationship between judicial review and administrative
law, he notes that therefore, a subject like “judicial review”, in any scientific de-
velopment of administrative law, must be studied not only horizontally, but ver-
tically, i.e., “judicial review” of Federal Commission orders, “judicial review” of
postal fraud orders, “judicial review” of deportation warrants. For judicial review
in postal cases, for instance, is colored by the whole structure of which it forms
apart, just as in land office cases, or in immigration causes or in utility valuations
or in insurance license revocations, it derives significance from the nature of the
subject matter under review as well as from the agency which is reviewed
(Frankfurter, 1927).

However, in the comparative process one might have to use different metho-
dologies according to the function that one intends to carry through the com-
parison. The methods of comparative law have developed over time and compa-
ratists are always in search of something new (Chodosh, 1999). This is also justi-
fied by the fact that there are different categories of people who make use of
comparative law: scholars or academic comparatists, legislative or reform com-
paratists and law-applying comparatists (Palmer, 2004).

They can use different methodologies because there are different purposes
that the comparison pursues. Although the horizontal comparison is certainly

more widespread, we will only consider forms of vertical comparison and, in
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particular, a top-down and a bottom-up approach. The former regards the mo-
bility of legal concepts from national to international levels and vice-versa.

The reasons, we rethink the use of the comparative methodology, and, partic-
ularly, developing a cross-echelon comparison, are different.

We will shortly describe two. First, before the 90s, we use legal comparison
and transpositions of legal concepts, from one legal system into another, by “ho-
rizontal” methodology. However, in the following years, transnational interac-
tions, global commerce, a rapid development of web communication, such as the
global economic crisis, have led to greater complexity in the analysis of legal
phenomena.

Consequently, this complexity had impact on the way to make legal compari-
son and circulation and integration of legal rules and models. In this regard,
Gutteridge noted that “any relationship or kinship between comparative law and
the law of nations must, therefore, be of a shadowy nature, and the only possible
link between the two disciplines is to be found in the extent to which the com-
parative study of private law can be regarded as an instrument to be employed in
promoting the growth and development of the law of nations” (Husa, 2015).

We could consider that “the integration rules can present a high degree of
complexity, mainly from the institution of new procedures that allow producing
these rules. In any case, it does not propose changes on the closing of the sys-
tem” (Pfersmann, 2001). This setting of the problem does not however, help to
analyze all those cases in which the mobility and the transplantation of legal

concepts occur in different forms, and sometimes in a tacit form.

5. Theoretical Approaches in Comparative Administrative
Law

Beside the technical methodological choices, a comparatist has at disposal some
theoretical alternative: a) functional comparison; b) structural comparison; c)
systemic comparison and d) critical comparison (Husa, 2015). Let us see if these
approaches can combine with technical choices and, in particular, whether they
apply to administrative law. As Husa points out, the use of different methods can
be challenged by a specialist knowledge, for example, of a professor of adminis-
trative law, but it is also true that a choice does not exclude other approaches
(Husa, 2015). Moreover, although it is true that each discipline prefers different
comparative approaches, their choice depends on the nature and aims of the
scientific project (Adams & Bomhoff, 2012).

5.1. Functional Comparison

Comparative law has, between its aims, the solution of problems of comparabil-
ity with an approach that tends to enhance the look depth of law. In particular,
the functional comparison pursues the equivalence of phenomena, which, while
having the same function, they are structurally different (Michaels, 2012; Zwei-
gert & Kotz, 1998; Graziadei, 2003; Legrand, 2006).

As Vicki Jackson observes, “[t]he methodological categories have a remarka-
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ble overlap, and a single work can include examples of different methodologies,
such as, for example, classification work and functional analysis” (Jackson,
2012). Classical functionalism characterizes itself by searching for similarities
and convergences, unlike a recent neo-functionalist orientation looking for si-
milarities and differences and, in a post-modern version; it focuses rather on
dissimilarity and differences.

As it happens with constitutional law, the use of the functional method for the
macro-comparison is not fruitful where we decide to compare families or legal
cultures from the administrative law point of view. The results that the compa-
ratist achieves will highlight the goodness of the method, or methods, chosen
and the possible prescriptiveness of the results.

In any case, the functional method does not rule out the simultaneous pres-
ence with other methods. In any case, the functional method does not rule out
the simultaneous presence with other methods. A functional comparatist is si-
multaneous “out” and “in” the law, and functionalism represents a reasonably
flexible way to allow brilliant results in comparison, though it is not always easy
to define what function does a legal institute or a rule in two different legal sys-

tems.

5.2. Structural Comparison

Structuralism’ is a methodology according to which each object of inquiry con-
stitutes a “structure”, an organic set whose elements do not have autonomous
functional value but they assume it in the oppositional and distinctive relation-
ships of each element with regard to all others of the whole. We can say it is a
specialised application of functional comparison (Husa, 2015). According to
Husa, when a researcher find structurally similar elements, he must realize what
socio-legal functions these factors have in the legal systems object of inquiry, and
‘how they were born and acquired their present form (Husa, 2015).

This methodological approach allows both to define consonances and dis-
sonances in different fields of law, within the legal systems that we compare as
well as, at the level of micro-comparison, the specific meaning of a term within a
legal system. From comparative law point of view, Rodolfo Sacco, an Italian
comparatist, gave the most significant contribution, between functionalism and
structuralism, formulating the theory of “legal formants” (Sacco, 1991).

Since the late 1990s, also legal scholars in public law followed this theory. The
reasons were many: different normative spheres began to interweave, such as a
new interest for the historical method and methodological pluralism, discover-
ing non-Western legal and cultural traditions. A pluralist approach has favored
the overcoming of the contrasting tendency between different ways of compari-
son—and their exclusive use—allowing, for example, going beyond the limita-

tion of choice between functionalism and structuralism.

5.3. Systemic and Critical Comparison

The systemic approach of comparison has as a goal the analysis of a legal institu-
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tion or a structural element that belongs to a specific legal order analyzed sepa-
rately from the correspondent national context, and compared to other solutions
coming from different legal systems (Husa, 2015). The researcher, studying an
institution or a rule in different legal systems, highlights a theoretical context
(comparative framework). In the field of public law, there are many studies on
the systemic comparison, such as the administrative procedure or adjudication.

The critical approach is different from the others previously examined. Ac-
cording to Husa, there two different types of criticalness: 1) attitude to earlier
comparative law is critical and it considered to concentrate too much on West-
ern [...] law similarities and practical goals; and 2) in the study approach the
aim is to include dimensions that are not descriptive to as great an extent as the
case has been in traditional comparative law (Husa, 2015).

The use of this approach for comparison administrative laws, if theoretically
possible, could be confusing because the nation states have a typical ethnocentric
connotation, and the prototypes of administrative law—both English, French
and German—have been circulated throughout the world. On this point, we can
point out, i.e., German (and the US) model forged some parts of administrative

law in East Asia.

6. Concluding Remarks: Towards a Pluralist Methodology
for Administrative Law?

In the preceding paragraphs, we have reminded of the problem of the functio-
nality concerning the methodological tools, dealing with the complexity that
characterizes various legal phenomena involving administrative issues and law.
The debate on methodology suffers from these issues, and it is not surprising
that we can use in our comparative inquiries, a “sliding scale of methods,” as
Vernon Palmer highlights (Palmer, 2004). Undoubtedly, the functional approach
carries out a sort of methodological paradigm, i.e., both in private and constitu-
tional or administrative law.

However, that does not rule out that the methodological choices which pre-
cede a comparative analysis in administrative law—as with other legal
fields—may belong to all the technical or theoretical approaches. The researcher,
usually, begins to think about it after the gathering of data, when he has an ini-
tial design. When starting the initial phase of a comparative inquiry, one often
wonders if the methods by which he analyzed legal systems in the past or their
components are adequate also in a transnational context (Hey & Mak, 2009). We
have to adapt the choice to the specific purposes of the inquiry, to the higher or
less complexity and the expected results. Necessarily, one should make a com-
parison between different methodological options. The best methodological
choice is therefore not definable without first analyzing the variables related to
the methodological choices.

In truth, the search of the most suitable methodology to analyze the dynam-
ic mechanisms of transformation of institutions and administrative law, in and

out of Europe over the past two decades, was a recurring topic (Ruffert, 2007;

DOI: 10.4236/blr.2019.104056

1061 Beijing Law Review


https://doi.org/10.4236/blr.2019.104056

R. Scarciglia

Seerden, 2012; Ginsburg & Chen, 2009). If we look at this issue from a
non-ethnocentric perspective, we will be able to begin an inquiry by taking away
our legal mentality. These transformations changed not only the way of studying
the sources of administrative law but also, above all, to compare them by inter-
preting the differentiation factors present in the legal systems and different ad-
ministrative traditions, such as French, German or English. The interpreter
meets, alongside the national sources of administrative law many others as well
supranational, non-state—such as religious, personal, customary laws—and
other forms of soft law (Twining, 2007).

According to Michaels, “the plurality of legal systems, the coexistence of laws
of states with other rules ‘beyond states’, the absence of a position hierarchically
superior that transcends the differences, all of these arguments of legal pluralism
reappear on the global sphere” (Michaels, 2009).

In addition, it is no accident that administrative law has played a key role in
solving problems arising from global phenomena like emigration, environment,
detention in prison, religious symbols in places of worship, administrative viola-
tions and cultural factors.

From this point of view, social and cultural factors can be useful for under-
standing (and discovering) the best practices and solutions—or even just simpli-
fications and procedures—to highlight differences or invariants, respectively by
the use of critical and/or structural comparative approaches (Bell, 2011).

Moreover, the emergence of global administrative law tends to complicate this
picture: it needs to use also horizontal and vertical comparisons (Cassese, 2016).
The speed with which these phenomena move, and require responses, to admin-
istrative law scholars. It also advances the growing need to know the various
methodological approaches to comparison. One might start this reflection with
the procedural phase of knowledge, starting from a full reading of technically the
materials that can involve “his epistemological prejudices, his attitude towards
the absurd consequences of the theories which he accepts”, as well as the me-
thods that he/she uses in his analysis (Adams & Griffith, 2012).

That is a broader comparison, but necessary to address the challenges of
comparative administrative law in the new century. Furthermore, the idea of
using different approaches in legal comparison has gone way also in internation-
al law, where legal scholars are developing a debate on the use of the compara-
tive methods, a first step to create a new field of comparative law (Roberts, Ste-
phan, Verdier, & Versteeg, 2015).

So how can we reconsider the comparative methodology in administrative
law? Although functionalism has played—and plays—an essential role in com-
paring, the development and the knowledge of a plurality of methods—that we
can define as “methodological pluralism” (Scarciglia, 2014)—it is necessary to
address the complex issues and problems that even administrative law is facing
in the global or post-global times. That is a new frontier, and an extraordinary

opportunity, for (new) comparative scholars, and a renewed attention to this
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rich field of study.
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