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Abstract

The debate that whether inserting “social clause” into trade agreements is justified has been
heated recently. This article illustrates how the arguments historically put forward to justify the
use of the “social clause”, and how effective this mechanism can be for ensuring that work-related
social issues are appropriately taken into account in the operation of international trade arrange-
ments in the context of increasingly integrated economy.
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1. Introduction

The competition in the international market where free movements of goods and cultural communication are
significantly common is becoming increasingly fierce as the emergence of transnational corporations (TNCs)
resulted from the current wave of globalization. Those TNCs strive to shift their manufacturing factories off-
shore to some developing countries, such as India, Vietnam, China or Bangladesh (Hepple, 2005), drawing on
the much cheaper labour to enjoy the cost advantage in global competition, due to the gradually opening policies
and the reduced transportation cost by ever-developing technology (Palley, 2004). This phenomenon leads to
“race to the bottom”, which indicates that TNCs pursue the maximum profits by hiring low-wage employees.
However, the “race” is not only claimed to be unfair to those companies that do not join the game but also re-
garded as violation of labour rights of workers. The “social clause” is proposed to address this malignant price
competition, which has been controversial hitherto, imposing minimum standards within the framework of libe-
ralization of trade. This article tries to argue that the social clause is justified and effective in current mechanism
despite some problems raised by opponents.

This article is divided into five sections. The introduction sketches the background, the issue, and the signi-
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ficance of this study. The articulated definition of social clause and the historical arguments put forward to jus-
tify the use of “social clause” are presented in the Section 2. With respect of economic and moral elements, par-
ticular emphasis is placed on the debate on “social clause” from the perspectives of developing and developed
countries. This article then evaluates critically how effective the social clauses are in US and EU trade agree-
ments in Section 3. In Section 4, examination is given to the prospect of social clause in China’s free trade
agreements. In Section 5, this article concludes by supporting the effect of the social clause.

2. Justification of Social Clause: From a Historical Perspective

Social clause was initially proposed as an instrument to response “social dumping” defined as substantial export
from developing countries in which labour costs are relatively low to developed countries in which production
costs are comparetively much higher (Hurtado & Argerey, 2008). However, the misrable wages and deplorable
working conditions result in the developed countries’ trendency to import low-cost goods impinging on domes-
tic industry market, causing unemployment and affecting the interest of domestic workers, other than infringe-
ment alien workers’ labour rights, thereby being in urgent need of resolution (Servais, 2009). The aim of social
clause is to supplement international trade agreements with minimum or equitable labour standards, preventing
the unrational price advantadges formed by squeezing cheaper labour (Servais, 2009).

Dating back to the creation of international trade system in 1947, in United Nations Conference on Trade and
Employment, unfair labour conditions, especially in production for export had been realized and feasible action
was requested to eliminate such conditions®. The debate on the justification of the connection between interna-
tional trade and labour standards has been heated for a long time since then.

“Protectionism” claims that the social clause is an instrument put forward by industrialised countries to raise
tarrif barriers blocking importion with competitive price advantadges from developing countries, thereby gua-
ranteeing the market of the domestic companys (Servais, 1989). However, in 1956, a study about harmonising
labour protection (“Ohlin Report™) was conducted by ILO (International Labour Organisation). In this report,
experts found states with better social protection and higher wages would not be affected by the unfair competi-
tion from states with low wages in the long term, albeit possibly affected in short term, because of exchange
rates after analysing the European market?.

On the one hand, some developing countries argues that massive export by virtue of low wages and compara-
tive prices could stimulate the economic and social development, without developed technologies and abundant
captial in developed countries, and therefore whether having lower labour costs should be contingent (Blanchard,
1980). On the other hand, Servais contends that apart from labour costs, the final price of goods is influenced by
other factors, such as occupational diseases and accidents, possible maintainance on equipments (Andreoni,
1986) or rent expense, which leads to the difficulty of evaulation on the actual influence of social clause on final
prices (Servais, 1989). Morever, some developed countries, such as US, adoptspecial and differential treatment
to those developing countries which have satisfying labour protection to facilitate their exports (Jackson, 1997).

By analyzing data in India from 2005 to 2014, the Figure 1° demonstrates that raising minimum wages does
not reduce the exports. Nor does it boost the labour cost that yet remains unchanged roughly. On the contrary, it
facilitates domestic consumption and promotes the exports which both experience a general escalating trend
which also contradicts the developing countries’ standing.

Although Dorman, in 1995, says that the increase of workers’ wages are offset by unemployment in the light
of data analysis (Dorman, 1995). Kapstein opposes that the most causes of unemployment were not only the in-
creasing import from Asian countries where no minimus labour standards were promulgated but also technolo-
gical innovation which leaded to the fact that many repetitive work was replaced by more efficiency machines
(Kapstein, 1996).

Palley (2004) claims that raising minimum labour standards and improve working conditions is “win-win”
from an macroeconomic perspective. Maintaining low-wages production will make developing countries pursue
a export-led growth path, thereby forming a vicious cycle in which export in these countries increases dramati-
cally by reason of the declining prices which these countries chase to gain larger comparative advantage in the
“race to the bottom”. Consequently, developing countries become much more dependent on export and supply
will exceed demand (Palley, 2004). Nevertheless, raising minimum labourstandards will enhance the consuming

*United Nations Conference on Trade and Employment: Final act and related documents (Havana, 1948), Article 7.
2|LO: Social aspects of European economic co-operation (Geneva, 1956: p. 91).
2Source information is available online in the country statistics application and in Excel data extracts.
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Figure 1. Exports total, final consumption expenditure, labour cost index and monthly minims wages in India.

capacity of domestic market reducing the dependence on export.

The historical discussion on justification of social clause shows the competition advantages obtained by ig-
noring miserable wages have negative impact on domestic and international level and hence inserting minimum
labour standards is justified to strengthen the protection of workers and economic stability.

3. To What Extent Social Clause Operates in International Trade Agreement
3.1. US-Jordan FTA and Other US FTAs

Compared with the previous agreements including labour rights in side agreements, such as the North American
Agreement on Labour Co-Operation (NAALC)* signed in 1993, the Article 6° in the US-Jordan FTA signed on
24 October 2000 is the first inclusion of labour rights in main text (Hepple, 2005).

The main feature of US-Jordan FTA is the nature of soft with respect of labour. “Strive to ensure” in Article 6
indicates the non-binding obligations to enforce labour principles set forth in parafigure 6, such as “acceptable
conditions of work with respect to minimum wages”®. Bolle claims that Jordan would “have no measurable im-
pacts on total US exports, total US imports, US production, or US employment” (Bolle, 2001). However, the
Figure 2’ shows that from 2000 to 2005, both the exports and ADP (Automatic Data Processing) employment
witnessed a significant increase indicating the improvement of employment condition.

Apart from it, the parties “reaffirm their obligations as members of the ILO and their commitments under the
ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up™®, which implicates that this
article is included in ILO framework in terms of labour issues in this agreement. Although some core labour
standards including freedom of association, rights of collective bargaining, forced labour, employment discrim-
ination and abolition of child labour, are governed by WTO rules, social clauses in trade agreements should not
be covered in the scope of WTO governance for the nature of labour and the “hard” mechanism of WTO.

The words, “labour is not a commodity™®, set forth in the Article | of ILO Declaration of Philadelphia which
was annexed to the Constitution of 1LO™, define the nature of labour. WTO, however, handles the trade rules
and agreements between nations eliminating tariffs or other trade barriers™. It is arguably that incorporating
rules of labour, which pertains to the non-commodity category, into such organization in charge of trade is not
suitable. ILO, a specialized organization of which objectives are to pursue better working conditions and social
justice™, is radically more relevant with social clause including minimum labour standards.

“See NAALC Annex 1: Labour Principles.

5See US-Jordan FTA Atrticle 6: Labour.

6See US-Jordan FTA Atrticle 6, Para 6.

"Source: http://www.tradingeconomics.com, US Bureau of Labour Statistics.

8See US-Jordan FTA: Art 6, Para 1.

°ILO Declaration of Philadelphia, declaration concerning the aims and purposes of the International Labour Organization.

1_O: Constitution of the International Labour Organization and Standing Orders of International Labour Conference.

"“The WTO in brief http://www.wto.org/english/thewto_e/whatis_e/inbrief _e/inbr00_e.htm accessed 25 November 2014.

125ee the Preamble in Constitution of the International Labour Organization, “whereas universal and lasting peace can be established only if

it is based upon social justice”.
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Figure 2. Exports and ADP employment change in United States.

The Joint Committee, which is “established to supervise the proper implementation of this agreement and to
review the trade relationship between the parties™?, is another characteristic of this agreement. The committee
“shall convene at least once a year in regular session in order to review the general functioning of the agree-
ment”. Although the supervisory article is general without reference to labour issues, the Figure 3' illustrates
that the labour force participation rate in both US and Jordan declined steadily notwithstanding some fluctua-
tions from 2000 to 2006, which means that forced labour has been controlled effectively.

Six other FTAs were signed including US-Australia, US-Bahrain, US-Chile, US-Morocco, US-Singapore and
Central American Free Trade Agreement respectively (Siroén, 2013), which resemble to the US-Jordan FTA
despite the main difference on the existence of an independent tribunal in which dispute can be settled and a fine
of a maximum of 15 million dollars a year may be imposed in the event of incompliance (Siroén, 2013). In addi-
tion, these FTAs explicitly included ILO’s Declaration (1998) of which principles has been proliferated (Alston,
2004).

3.2. EU Trade Agreements

The social clauses in previous European Union (EU) agreements are implicit including “human rights” or “de-
mocratic principle”® which is respected as “essential elements” in bilateral trade agreements (Clapham & Martig-
nioni, 2006), rather than “labour standards”. Suspension or termination is entitled to EU in the event of flagrant
violation of human rights (Fierro, 2003). Until 2000, the initial addition of a clause explicitly regarding to labour
standards occurred in the Cotonou Partnership Agreement (CPA) (Hepple, 2005), where Article 50 concerning
“Trade and Labour Standards” states that “the parties reaffirm their commitment to the internationally recog-
nized core labour standards, as defined by the relevant International Labour Organization (ILO) Conventions”*°.

The first feature of CPA is the emphasis on respect for “all human rights™’, which is regarded as an “integral
part of sustainable development™®. The scope of “human rights and fundamental freedoms” covers “fundamen-
tal social rights” which are not defined explicitly. However, the scope may be consistent with the preamble
where parties are “anxious to respect basic labour rights, taking account of the principles laid down in the rele-
vant conventions of the International Labour Organization”®.

Second, the purpose and effect of Article 50 is controversial. Hepple asserts “Article 50 is merely declaratory”

3See US-Jordan FTA: Art 15, Paral.

¥Source information is available online in the country Statistics application and in Excel data extracts.
5See Mauritius Agreement of 1995 and ACP-EC Partnership Agreement: Article 9.

16See Cotonou Agreement: Article 50.

YCotonou Partnership Agreement: Art 9.

B1bid, Art 9 (1).

Ibid, the Preamble.
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Figure 3. Labour force participation rate in Jordan and United States.

because “core labour standards” are embraced by the international instruments® listed in the preamble (Hepple,
2005). But Kenner contends that it is “more than a mere declaration”. Instead of understanding Article 50 sepa-
rately, it should be put in the context of the whole agreement where the soft commitments of parties who have
ratified ILO conventions are transformed to binding obligations for compliance with ILO conventions (Kenner,
2011).

The third feature is political dialogue of which objectives are to “exchange information”“" and facilitate the
compliance of this agreement, stipulated in Article 8. In terms of “human rights”, it focuses on “a regular as-
sessment of the developments concerning the respect for human rights”?. In the event that one party violates the
obligations regarding human rights albeit conducting political dialogue, consultation introduced by Article 96
can be held as remedy to resolve the condition?. But in case that the parties cannot reach an agreement on an
acceptable solution, appropriate measures®*, which should be consistent with international law conforming with
principles of necessity proportionality and non-force (Elagab, 1988), can be invoked.

121

4. The Prospect of Social Clause in China’s Free Trade Agreements
4.1. Why Do China Need Free Trade Agreement?

After deciding to “to adopt a free trade area strategy and enhance bilateral and multilateral economic coopera-
tion”? in 2007, China has concluded FTAs with Hong Kong, Macau, Chile, Pakistan, ASEAN, New Zealand,
Singapore® and so forth. There are three main reasons for signing these FTAs.

First, from an economic perspective, these FTAs indeed stimulate economic development significantly. Take
China-Chile FTA signed in October 2006 as a case, in 2007 bilateral trade volume reached 14.7 billion dollars
comprising 10.3 billion dollars in import from Chile and 4.4 billion dollars in export to Chile and the increasing
rate was from 20% before the implementation to 65% in the following year?'.

“They are “the principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the conclusions of the 1993
Vienna Conference on Human Rights, the Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, the Con-
vention on the Rights of the Child, the Convention on the Elimination of all forms of Discrimination against Women, the International Con-
vention on the Elimination of all forms of Racial Discrimination, the 1949 Geneva Conventions and the other instruments of international
humanitarian law, the 1954 Convention relating to the status of stateless persons, the 1951 Geneva Convention relating to the Status of Ref-
ugees and the 1967 New York Protocol relating to the Status of Refugees”.

ZCotonou Partnership Agreement: Art 8.

Z|bid.

Z|bid, Art 96.

#bid.

%Hu Jintao’s Report on the Party Congress, XINHUA, Oct.24, 2007 (in Chinese), at
http://news.xinhuanet.com/newscenter/2007-10/24/content 6938568 4.htm.

%gee http://fta.mofcom.gov.cn/english/index.shtml.

ZSee http://fta.mofcom.gov.cn/chile/chile_xiedingshishi.shtml.

&
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Second, pursuant to geopolitical consideration, China needs to cope with political relations with neighbors
and enough support from them to compete Japan (\Wang, 2011). Concluding FTAs is a best choice for China to
share common interest and develop with neighbors together, which provides more opportunities with China to
have not only economic but also political communication with them.

Third, notwithstanding China joined WTO, China is still treated as a nonmarket economy so China attempts
to accomplish the same goal by conclusion of FTAs?® where other parties recognize China as a market economy
(Janow, 2008).

4.2. The Necessity of Inserting Social Clause into China’s Free Trade Agreements

In concluded FTAs, social clause regarding work-related social issues almost dose not exist albeit the Article 96
in China-Ireland FTA and the Article 13.5 in China-Switzeland FTA, which only write “cooperation on labour
and employment” without any substansial labour standards. Nevertheless, “protect the domestic labour force”
has already been spelled out in the following FTAs which are Article 102 in China-Costa, Article 78 China-
Singapore FTA and Article 126 China-New Zealand FTA respectively.

Such incorporation stimulates the domestic protection of workers forced to work. Although China does not
ratify Abolition of Forced Labour Convention (No. 105), Article 20(e) in GATT and Avrticle 8 point 3(c) in In-
ternational Covenant on Civil and Political Rights® signed by China in 1998 both refer to the forced labour is-
sue. The re-education through labour (Laojiao) viewed as anarbitrary administrative penalty violating citizens’
rights of liberty has been completely abolished in November 2013.

However, some FTAs without reference to work-related issues are countering contest and disgreement. For
instance, as China-ASEAN FTA concluded, contester claim that China has affected the Indonesia’s manufac-
turing sector negatively due to its cheaper but more productive manpower®. China’s comparative advantages
has become a great threat to other countries and thus social clause regarding labour standards should be inserted
into this FTA, which may be a compromising measure to resolve not only the unfair competition but also protect
workers’ rights.

During the negotiation of China-Japan-Korea FTA, some manufacturing lobbying groups in China declare
strong resistance due to the competition with counterparts in both Japan and Korea (Madhur, 2013). Coping with
the competition in the context of trade agreements, in case of “race to the bottom” for the competitive price ad-
vantages, social clause may be an effective measure to govern such condition.

4.3. The Capability of Implementing Social Clause Related to Labour Standards in
Domestic Labour Law Level

By observing the implementation in terms of equity and discrimination, this article try to prove that China has
the the capability of implementing social clause related to labour standards in domestic labourlaw level. Since
China joined WTO in 2001 and ratified two conventions, Equal Remuneration Convention, 1951 (No. 100) and
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), some effective measures has been
done to address the problems about equity and discrimination in legislation level although some matters still
need to be paid attention to.

In terms of equal remuneration, the principle of equal remuneration for equal work has been introduced in Ar-
ticle 11 of Labour Contract Law® and Article 46 of Labour Law®. The principle of equal remuneration for men

Zlhid.

The General Agreement of Tariff and Trade, Article 20: Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised re-
striction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party
of measures: (e) relating to the products of prison labour.

®International Covenant on Civil and Political Rights, Article 8 Para 3(a): No one shall be required to perform forced or compulsory labour.
SETA with China “will deal a blow to manufacturing sector”, JAKARTA POST. 2004. World Sources Online.

%2|_abour Contract Law of China, Article 11: Where an employer fails to conclude a written labor contract when the employer put his em-
ployee to work, if the remuneration stipulated between the employer and the employee is not clear, the remuneration to the new employee
shall conform to the provisions of the collective contract. If there is no collective contract or if there is no such stipulation in the collective
contract, the principle of equal pay for equal work shall be observed.

#|_abour Law of China, Article 46: The distribution of wages shall follow the principle of distribution according to work and equal pay for

equal work.
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and women manifested by the Article 48 of Constitution Law* also has been attached importance to. However,
the Committee of Experts in ILO points out that the “equal pay for equal work™ is narrower than the principle of
No.100 Convention due to lack of combination of “work of equal value™®.

Regarding discrimination, in Constitution Law, that citizens have equal rights of employment and occupation
can be deducted based on Article 33 (Para. 2)* and 42 (Para. 1)*’ of Constitution Law, even though fundamental
right of non-discrimination has not been stipulated directly. Moreover, Article 12 in Labour Law® and Article 3
of the Employment Promotion Law™ also identify Prohibited grounds of discrimination. But the distinction be-
tween direct and indirect discrimination as well as the definition of indirect discrimination has not been clarified
in the legislation®. With respect to discrimination based on social origin, Chinese government is making great
efforts including the Article 31 of the Employment Promotion Law*" to put forward the reform of “Hukou” sys-
tem* despite the fact that a number of rural migrant workers are still discriminated on employment.

5. Conclusion

During the last decade, nations have become more interdependent and international trades have become more
frequent due to free or eliminated trade tariff or other trade blocks resulted from bilateral and unilateral trade
agreements. To control and govern nations which pursue competitive price advantages by squeezing workers’
labour to gain more profits, social clause was introduced into free trade agreements. However, the debate on the
justification of social clause has never stopped. Having analyzed the argument from different scholars and data,
this article has concluded that social clause should be justified for three grounds, the necessity of protection of
labour right, long-term stimulation of economy profits, and prevention of “race to the bottom”. Nations should
consider labour rights into the management of economic activities in the wave of high voice of protecting human
rights. In other words, the initiative value of protecting human rights entails the change of accommodating social
clauses into free trade agreements. In US and EU free trade agreements, social clauses where human rights or
labour standards are combined with trade not only demonstrate the effective operation of such incorporation but
also stimulate “healthy” economic development.

Through China’s experience, facing to the obstacle of concluding the free trade agreements under negotiation
due to lack of protection of workers’ rights, this article shows that it is necessary to introduce social clauses re-
lated to labour issues into the framework of free trade agreements because of the economic and political signi-
ficance of these agreements.
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